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ABSTRACT 
 
The world of work has changed significantly and continues to undergo changes brought about 
by the Fourth Industrial Revolution. These changes have contributed to a significant increase 
in informal employment where workers face a lack of adequate labour and social protection. 
The majority of the world’s workforce is engaged in informal employment, and in South Africa 
the growth in the number of workers in the informal economy has far outpaced that in the 
formal economy since the 2008/9 global financial crises. This dissertation therefore considers 
these challenges together with new challenges brought about by the Fourth Industrial 
Revolution. 
The rise of systems such as autonomous pneumatic waste management systems demonstrates 
the ability of new technologies to fundamentally alter the face of the waste management 
industries. It is against the backdrop of these potentially significant changes that this 
dissertation considers the need to provide waste pickers with adequate labour and social 
protection. It does so by firstly considering the protection available to these workers in terms 
of international and regional instruments. An analysis is also undertaken of the potential for 
new sources of international labour law, in the form of international trade agreements, to 
enhance compliance with international labour standards. 
This dissertation also considers the existing legal framework in order to identify deficiencies 
in regulation for the Fourth Industrial Age. To this end an analysis is undertaken of the valuable 
procedural safeguards provided to waste pickers, where new technologies are implemented, 
within the realm of administrative law. However, the practical ability to enforce these 
provisions are criticised given that cases brought in terms of the Promotion of Administrative 
Justice Act can only be heard by the High Court of South Africa. 
This dissertation then considers the World Economic Forum’s “human centred approach” to 
the Fourth Industrial Age. It is acknowledged that this idea by the WEF does not in itself 
represent a legally binding obligation, however, the internationally binding right to 
development and the constitutional obligation on municipalities to promote the social and 
economic development of the community similarly place people at the centre. The WEF human 
centred approach could accordingly guide interpretation of these obligations in the context of 
regulation for the Fourth Industrial Age. 
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Chapter 1 
Introduction 
1.1 Introduction 
The International Labour Organisation (hereafter the “ILO”) has noted that the number of 
workers engaged in vulnerable forms of employment, which includes own-account workers 
and contributing family workers, has increased significantly and is likely to continue increasing 
in the years ahead.1 The ILO further indicates that in Africa around 290 million people are 
engaged in vulnerable forms of employment, the highest number in the world.2 In South Africa, 
the number of workers in the non-agricultural, informal economy  similarly has increased by 
37.7% from the Third Quarter of 2008 to the Third Quarter of 2019 compared to a much smaller 
18.9% increase in non-agricultural formal employment over the same time period as is 
demonstrated in Table 1 below.3  
Table 1: The South African Labour Market 
 July-September 
2008  
(in thousands) 
July-September 
2019 
(in thousands) 
Change in 
thousands 
Change in 
percent (%) 
Labour Force 17 777 23 109 5 332 29.9 
Employed 13 655 16 375 2 720 19.9 
Formal Sector 
(Excluding 
Agriculture) 
 
9 439 
 
11 214 
 
1 775 
 
18.8 
Informal Sector 
(Excluding 
Agriculture) 
 
2 175 
 
2 995 
 
820 
 
37.7 
Source: Quarterly Labour Force Survey4 
                                                          
1 ILO World Employment and Social Outlook: Trends 2019 (2019) 6. 
2 ILO World Employment and Social Outlook: Trends 2018 (2018) 11. 
3 Statistics South Africa Quarterly Labour Force Survey Quarter 3: 2019 (2019) 1; Statistics South Africa 
Quarterly Labour Force Survey Quarter 3: 2008 (2008) vi. It is perhaps worth noting that Statistics South Africa 
follows a definition for what constitutes informal employment that is broadly in line with the definition assigned 
thereto in the ILO Recommendation Concerning the Transition from the Informal to the Formal Economy 204 
(2015). 
4 Statistics South Africa Q3 2019 Quarterly Labour Force (n 3) 1; Statistics South Africa Q3 2008 Quarterly 
Labour Force (n 3) vi. 
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These workers largely are excluded from the protective scope of traditional labour laws as 
generally they do not fit the narrow definition of an “employee”.5 With the number of workers 
in the informal economy6 continuing to rise it will become of even greater importance to seek 
adequate labour and social protection for them.7 These workers face significant challenges, 
including unsafe working environments,8 a lack of voice and representation and a lack of job 
security and social benefits.9 The Fourth Industrial Age brings new challenges with reference 
to labour and social protection10 for these workers as new technologies could threaten their 
means of sustaining their livelihood.11  
This dissertation focuses on a particularly vulnerable group of workers, namely waste pickers.12 
Waste pickers are a particular group of informal economy workers who mainly are own account 
workers.13 They are engaged in the gathering of recyclable materials from localities such as 
landfills and street curbs, which, in turn, they sell as a means of sustaining their existence.14 
                                                          
5 Smit and Fourie “Perspectives on extending protection to atypical workers, including workers in the informal 
economy, in developing countries” 2009 TSAR 516 516. 
6 For purposes of this study the term “informal economy” bears the meaning assigned thereto in the ILO 
Recommendation Concerning the Transition from the Informal to the Formal Economy 204 (2015) and therefore 
“(a) refers to all economic activities by workers and economic units that are – in law or in practice – not covered 
or insufficiently covered by formal arrangements; and (b) does not cover illicit activities, in particular the 
provision of services or the production, sale, possession or use of goods forbidden by law, including the illicit 
production and trafficking of drugs, the illicit manufacturing of and trafficking in firearms, trafficking in persons, 
and money laundering, as defined in the relevant international treaties”. 
7 Spattini The Modernisation of Labour Law and Industrial Relations in a Comparative Perspective (2009) 290. 
8 ILO The Informal Economy and Decent Work: A policy resource guide (2013) 3. 
9 Fourie Finding Innovative Solutions to Extend Labour Law and Social Protection to Vulnerable Workers in the 
Informal Economy (2018 thesis NWU) 5. 
10 For purposes of this study the concept of ‘social protection’ should be construed broadly so as to accord with 
the definition given by the Taylor Commission as: “Comprehensive social protection for South Africa seeks to 
provide the basic means for all people living in the country to effectively participate and advance in social and 
economic life, and in turn to contribute to social and economic development. Comprehensive social protection is 
broader than the traditional concept of social security, and incorporates developmental strategies and 
programmes designed to ensure, collectively, at least a minimum acceptable living standard for all citizens. It 
embraces the traditional measures of social insurance, social assistance and social services, but goes beyond that 
to focus on causality through an integrated policy approach including many of the developmental initiatives 
undertaken by the State.” The SADC Code on Social Security, to which reference will be made throughout this 
study, similarly incorporates this definition. 
11 These challenges are expanded upon in paragraph 1.1.3 of this dissertation. 
12 The Indian Solid Waste Management rules defines a ‘waste picker’ as “a person or groups of persons informally 
engaged in collection and recovery of reusable and recyclable solid waste from the source of waste generation the 
streets, bins, material recovery facilities, processing and waste disposal facilities for sale to recyclers directly or 
through intermediaries to earn their livelihood”. This broad definition generally covers the diversity of 
characteristics of waste pickers. For purposes of this study the term ‘waste picker’ therefore generally bears this 
meaning save for instances where reference is made to a particular category of waste pickers.  
13 Fourie (n 9) 9. 
14 Komane Waste Reclaimers and South African Environmental Law (2014 dissertation NWU) 4. For purposes of 
this study a distinction is drawn at times between two categories of waste pickers, namely landfill-based waste 
pickers and street-based waste pickers. Landfill-based waste pickers generally operate on the various landfills in 
the country and mostly sell their recyclables when the buyback centres come to the landfill. Street-based waste 
pickers (referred to as “trolley pushers” by the Department of Environmental Affairs) in turn collect waste from 
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These workers are among the most vulnerable class of workers as they face exclusion from 
labour legislation and social protection measures.  
1.1.1 The vulnerability of waste pickers 
The ILO noted that the majority of informal economy workers in the waste management sector 
face extreme poverty, a lack of skills, poor living conditions and have limited opportunity to 
be employed elsewhere.15 In South-Africa the vast majority of waste pickers are from 
previously disadvantaged groups with around 94.5% being black Africans according to a study 
by the Department of Environmental Affairs.16 In provinces such as North-West, Limpopo and 
Gauteng studies indicate that a significant proportion of waste pickers are from other vulnerable 
groups including refugees, women, disabled people and foreign nationals.17 
Table 2: Waste Pickers in South Africa 
 
 
Number Percentage of all waste 
pickers (%) 
Waste pickers 
 
62 14718 100 
Landfill based waste pickers 
 
36 680 59.02 
Street-based waste pickers 
 
25 467 40.98 
Waste pickers with no formal 
education 
9 011 14.5 
Waste pickers with origins 
outside of South Africa 
5 842 9.4 
Source: Department of Environmental Affairs19 
                                                          
street curbs making use of trolleys to convey the waste. These waste pickers generally sell their recyclables on a 
daily basis or alternatively within a relatively short time period from sorting it. 
15 ILO The Informal Economy of E-Waste: The Potential of Cooperative Enterprises in the Management of E-
Waste (2014) 23. 
16 Department of Environmental Affairs Report on the Determination of the Extent and Role of Waste Picking in 
South Africa (2014) 20. 
17 Department of Environmental Affairs (n 16) 19-21. 
18 As with any statistics on the informal economy it is hard to provide entirely accurate statistics on the total 
number of waste pickers. The Department of Environmental Affairs has itself indicated that the figure it uses is 
a rather conservative estimate. Recent South African media reports indicate that there are likely upwards of 200 
thousand waste pickers in South Africa. However, these reports generally fail to disclose the source of that 
estimate. See in this regard inter alia Harrisberg “Living off trash: SA’s waste pickers reclaim the streets” 1 
June 2019 Moneyweb available online at < https://www.moneyweb.co.za/news/south-africa/living-off-trash-sas-
waste-pickers-reclaim-the-streets/> (last accessed 2019-12-02). 
19 Department of Environmental Affairs (n 16) 19-21. The study by the Department of Environmental Affairs was 
used for purposes of the table as it involves one of the most comprehensive national studies undertaken on waste 
pickers to date. In this study the Department of Environmental Affairs, in addition to its extensive field work, 
involved a variety of actors including local government; buyback centres; NGOs and other organisations 
representing workers in the informal economy such as waste pickers. Although it is acknowledged that there are 
in some instances more recent statistics available these studies have generally been limited to a specific 
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The social stigma attached to these workers, further increases their vulnerability, as was noted 
by the Colombian Constitutional Court in its finding that: 
“An aspect that must be considered regarding to the waste pickers’ 
marginalized situation is related to the invisibility that their work has in terms 
of social usefulness. The activity carried out by the waste pickers for years 
has brought unarguable benefits to the society by mitigating, in great part, the 
environmental effects caused by the careless growth of industrialization and 
urban settlement. However, far from being valued, every day they are made 
more invisible and excluded from the possibility of participating in the 
market they know.”20 
In a South-African context they are also stigmatised, however they are believed to save 
municipalities hundreds of millions of Rand each year,21 even hough their efforts go 
largely unappreciated by municipalities and society at large.22 Statistics South Africa 
estimates that 23.8% of households rely exclusively on waste pickers to remove waste 
sorted for recycling.23 Their state of extreme vulnerability further is indicative of the 
need to seek adequate labour and social protection for these workers having regard to 
the constitutional commitment to protecting those members of society who are most 
vulnerable and the subjects of past discrimination.24 
                                                          
municipality or province and does not therefore represent a holistic national picture. Where there are wide 
discrepancies between the figures indicated in the table and more recent statistics these are disclosed in the 
footnotes above. Given the lack of disclosure of the source or method of reaching the figure of 200 thousand waste 
pickers mentioned in footnote 18 above a conscious and deliberate decision was made to use these seemingly 
more reliable figures notwithstanding the other higher figures ostensibly being more recent. 
20 Columbia Constitutional Court Sentence T291-09 English translation by WIEGO available at 
<https://www.scribd.com/document/31696786/04-4-English-Judgement-T-291-09-of-the-Constitutional-Court-
of-Colombia> (last accessed 2019-03-14). 
21 Maile “Integrate informal waste pickers into the mainstream economy” 31 August 2017 Daily Maverick 
available online at <https://www.dailymaverick.co.za/opinionista/2017-08-31-integrate-informal-waste-pickers-
into-the-mainstream-economy/> (last accessed 2019-03-04). 
22 Schenk et all “The management of South Africa’s landfills and waste pickers on them: Impacting lives and 
livelihoods” (2019) 36 Development Southern Africa 80 82. 
23 Statistics South Africa GHS Series Report Volume IX: Environment, in-depth analysis of the General Household 
Survey 2002–2016 (2018) 37. 
24 See inter alia S v Makwanyane 1995 3 SA 391 (CC) par 230 and Dladla v City of Johannesburg 2018 2 BCLR 
119 (CC) par 127. The constitutional commitment to the most vulnerable members of society is further 
underscored by the notion of substantive equality which is discussed further at paragraph 3.2 of this dissertation. 
The Colombian approach to substantive equality as both a positive and a negative obligation could be particularly 
useful to provide protection to waste pickers. According to the Colombian Constitution Court in Sentence T-724 
of 2003 substantive equality requires that the state: “(i) on the one hand, should adopt and implement policies, 
programs or positive measures to achieve real equality of conditions and opportunities among partners, thus 
fulfilling its international and constitutional obligations to combat poverty and progressive satisfaction of basic 
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1.1.2 Contemporary regulatory framework 
The Constitution of the Republic of South Africa, 1996 (hereafter the “Constitution”) is the 
supreme law of the Republic and laws or conduct inconsistent with it are invalid.25 The 
constitution identifies human dignity, equality and freedom as the founding democratic values 
upon which our constitutional project is premised.26 The Constitution also places a special duty 
on the state to “respect, protect, promote and fulfil the rights in the Bill of Rights”.27 A number 
of human rights are of the upmost importance with reference to the labour and social protection 
of these workers, including: freedom of trade, occupation and profession;28 the right to an 
environment not detrimental to one's health;29 the right to sufficient food,30 and social 
security.31 The constitutional values of equality and human dignity also are important for waste 
pickers, the Constitutional Court having stated the ability to earn money and support oneself is 
an important component of the right to human dignity and that without it persons face 
“humiliation and degradation”.32  
The regulation of waste management in South-Africa, however, is highly fragmented among 
various levels of government and across governmental departments.33 At the national level the 
only legislation making any specific reference to waste salvaging as such is the National 
                                                          
economic, social and cultural rights of the population… and (ii) on the other, must refrain from advancing, 
promoting or implementing policies, programs or measures [that] are ostensibly regressive on economic, social 
and cultural rights, clearly and directly leading to more poverty than […] currently afflicts the country and worsen 
the situation of exclusion or marginalization of certain sectors of society, especially those who are in precarious 
economic conditions; much more if, as a result of such policies, programs or actions, they just worsen the material 
situation of those already in extreme circumstances [of] subsistence”. 
25 Section 2(1) of the Constitution. 
26 Preamble of the Constitution. 
27 s 7(2) of the Constitution. 
28 s 22 of the Constitution. In the Affordable Medicines Trust and Others v Minister of Health and Another 2006 
3 SA 247 (CC) case the court explained: “Freedom to choose a vocation is intrinsic to the nature of a society based 
on human dignity as contemplated by the Constitution. One’s work is part of one’s identity and is constitutive of 
one’s dignity. Every individual has a right to take up any activity which he or she believes himself or herself 
prepared to undertake as a profession and to make that activity the very basis of his or her life. And there is a 
relationship between work and the human personality as a whole. ‘It is a relationship that shapes and completes 
the individual over a lifetime of devoted activity; it is the foundation of a person’s existence’”. This case therefore 
serves to highlight the inextricable link between human dignity and all of the other rights contained in the Bill of 
Rights. 
29 s 24(a) of the Constitution. 
30 s 27(1)(b) of the Constitution. 
31 s 27(1)(c) of the Constitution. 
32 South African Informal Traders Forum v City of Johannesburg 2014 4 SA 371 (CC) par 31. The Constitutional 
Court has emphasized that s10 of the Constitution “makes it plain that dignity is not only a value fundamental to 
our Constitution, it is a justiciable and enforceable right that must be respected and protected”. See in this respect 
inter alia NM and Others v Smith and Others 2007 5 SA 250 (CC) par 50 
33 Fourie (n 9) 281. The constitution makes provision for three levels of government namely national, provincial 
and local government. These levels of government each obtain executive authority by s85, s125 and s156 of the 
Constitution respectively. 
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Environmental Management Waste Act,34 (hereafter “NEMWA”) which provides that a waste 
management license must indicate “if applicable, the conditions in terms of which salvaging of 
waste may be undertaken”.35 The granting of the waste management license in turn, however, 
is largely managed by the various provincial governments.36 The management and collection 
of waste fall under the jurisdiction of the various municipal governments.37 
The protective scope of South African labour legislation, such as the Labour Relations Act,38 
(hereafter the “LRA”) and the Basic Conditions of Employment Act39 largely is confined to 
workers who meet the definition of an “employee”.40 Waste pickers generally are excluded 
from this legislative framework which is more suited to the traditional employment paradigm.41 
The majority of contributory social security legislation such as the Unemployment Insurance 
Contribution Act42 similarly delineates its scope of application as being employers and 
employees.43 
Policy documents such as the Department of Water Affairs Minimum Requirements for Waste 
Disposal by Landfill potentially have a significant impact on waste pickers (at least  those 
working on landfills).44 However, this policy document does not provide legally enforceable 
provisions except the extent to which it is incorporated into the waste management facility’s 
license.45 This situation leaves the regulation of waste picking in South-Africa largely 
fragmented and on a basis that differs not only from municipality-to-municipality but 
potentially also between different landfills in the same municipality. 
Individual licenses in some instances provide protection to workers on-site in terms of the 
Occupational Health and Safety Act (hereafter “OHASA”).46 The inclusion of the word 
                                                          
34 Act 59 of 2008. 
35 s 51(1)(i) of NEM:WA. 
36 s 43(2) of NEM:WA. 
37 s 84(1)(e) of the Local Government: Municipal Structures Act 117 of 1998 see also South African Local 
Government Association “The role of a municipality as a service authority for waste management” 09 March 
2015 Waste Summit presentation 8. 
38 Act 66 of 1995 
39 Act 75 of 1997 
40 s 1 and 3(1) of the BCEA; s213 of the LRA. 
41 Fourie (n 9) 1. 
42 Act 4 of 2000. 
43 Section 4(1) of the Unemployment Insurance Contribution Act 4 of 2000. 
44 Department of Water Affairs Minimum Requirements for Waste Disposal by Landfill (1998) Section 10.4.4. 
45 Oelofse Landfills and the Waste Act implementation: What has changed? Council for Scientific and Industrial 
Research Working Paper (2013) 2. 
46 s 4 par 6.4 Waste management permit issued in terms of the National Environmental Management: Waste Act, 
as amended for the operation of the Bontebok (Swellendam) waste disposal facility on remainder of Erf 1, 
Swellendam. 
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“workers” in some of these permits could be indicative that the license holder’s obligations 
under the OHASA potentially have been extended by virtue of its permit to a broader category 
of persons such as waste pickers. In such instances waste pickers, however, seemingly have to 
rely on the law of delict to claim for any injury resulting from a failure by the permit holder to 
comply with the permit conditions.47 This study analyses these provisions in waste landfill 
licenses and the extent to which they can enhance the protection of waste pickers and promote 
the realisation of the ILO’s decent work agenda. 
1.1.3 Emerging threats to waste pickers’ livelihoods 
The vulnerability of waste pickers could be increased by emerging threats to their 
livelihoods such as new technologies and increased privatisation. In particular, the 
technologies associated with industry 4.0 could significantly limit waste pickers’ access 
to waste and consequently have a negative impact on their means of sustaining their 
livelihoods. This study, however, also analyses opportunities brought about by the 
Fourth Industrial Age for the advancement of the position of these workers. 
1.1.3.1 Industry 4.0 and waste management 
The Fourth Industrial Revolution is understood as a collective term describing a series 
of “ongoing and impending transformations in the systems that surround us”.48 The 
Fourth Industrial Revolution significantly builds on the digital capabilities of the third 
industrial revolution.49 In particular, it involves the emergence of “cyber-physical 
systems” significantly enhancing the capabilities of people and machines.50 
The rapid pace at which the Fourth Industrial Age could alter the waste management 
industry is shown by significant improvements in pneumatic waste management 
systems in recent years.51 A pneumatic waste management system, also known as 
automated vacuum collection (AVAC), involves the removal of waste through 
underground pneumatic pipelines. Waste is placed into a door in a pipe, known as a 
                                                          
47 Ubisse v Enviro-Fill (Pty) Ltd. [2010] ZAGPJHC 165 (2 August 2010). 
48 Schwab and Davis Shaping the Future of the Fourth Industrial Revolution (2018) 1. 
49 Scwab and Davis (n 48) 2. 
50 Davis “What is the fourth industrial revolution?” 19 January 2016 World Economic Forum available online at 
<https://www.weforum.org/agenda/2016/01/what-is-the-fourth-industrial-revolution/> (last accessed 2019-03-
04). 
51 Teerioja et all “Pneumatic vs. door-to-door waste collection systems in existing urban areas: a comparison of 
economic performance” 2012 Waste Management 1782 1783. 
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garbage chute, from where it drops to a temporary holding chamber above a discharge 
valve.52 Once the sensors indicate that adequate waste has built up above the discharge 
valve the computer-controlled vacuum exhausters suck in the waste by generating a 
negative pressure in the pipeline.53 
This method of waste removal has been in existence for several years, but its adoption 
initially was slow as these systems often displayed technical issues and were costly.54 
More recently these systems, however, have gained increased popularity as new 
technologies make them more effective. Such systems have been implemented on a 
large scale in places such as Songdo City, South Korea.55 In Songdo the pneumatic 
waste collection system is linked directly to every household and commercial building 
with the aim of reducing carbon emissions and eliminating the need for refuse removal 
trucks.56 Modern versions of pneumatic waste-management systems, such as the one in 
operation in Songdo City,  generally are fully computerised and automated.57 
The impact on waste pickers of such systems is clear  considering  the system largely 
eliminates the placing of waste on street curbs for municipalities to collect. 
Implementation of such systems, therefore, curtails street-based waste pickers’ access 
to waste most severely. Curtailing access to waste by implication has an impact on 
waste pickers’ means of generating a livelihood.  
1.1.3.2 Privatisation and waste pickers 
Globally the implementation and management of pneumatic waste management 
systems often are outsourced to private entities.58 The potential conflicts between waste 
                                                          
52 Stream Automated Waste Collection Systems “Pneumatic Waste Collection Systems as a New Utility 
Infrastructure in Modern Developments Today A Case Study on Automated Waste Collection in Al Raha Beach 
Abu Dhabi” available online at 
<http://www.streamenvironment.com/sites/default/files/Al%20Raha%20Beach%20Case%20Study%20rev1%20
151111_0.pdf> (last accessed 2019-05-27). 
53 Stream Automated Waste Collection Systems (n 52) 4. 
54 Teerioja et all (n 51) 1783. 
55 Mullins “The Ubiquitous-Eco-City of Songdo: An Urban Systems Perspective on South Korea’s Green City 
Approach” 2017 Urban Planning 4 8. 
56 Mullins (n 55) 8. 
57 Stream Automated Waste Collection Systems (n 52) 4. 
58 The British Standards Institution “Specification for automated pneumatic waste collection systems” available 
online at <https://www.ciwm.co.uk/Custom/BSIDocumentSelector/Pages/DocumentViewer.aspx?> (last 
accessed 2019-03-05); Construction Week Online “Tender floated for Lusail waste collection system” 13 October 
2013 available online at <https://www.constructionweekonline.com/article-24662-tender-floated-for-lusail-
waste-collection-system> (last accessed 2019-11-16); Tozar “לבזה לש קוריה דיתעה :םינשייחו הפשא תורוניצ” available 
online at < https://www.ynet.co.il/articles/0,7340,L-5341698,00.html > (last accessed 2019-11-16). 
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pickers and private entities are aptly demonstrated by the ongoing dispute between 
waste pickers at the Genesis landfill and the multinational waste management company 
Averda. Averda became the owner of the landfill in September 2016 and has since 
sought an interdict prohibiting waste pickers from accessing the landfill.59 
Such an interdict clearly has far-reaching consequences for waste pickers who are 
dependent on access to the landfill as a means of earning their livelihood.60 Such a 
significant potential impact on highly vulnerable members of society highlights the 
need for appropriate regulation where landfills are privatised. It is further indicative of 
the balance that needs to be struck between the interests of the private waste-landfill 
owner and the rights of the waste pickers to secure their livelihoods. 
This dissertation argues that although the purpose of the horizontal application of the 
Bill of Rights is “not to obstruct private autonomy or to impose on a private party the 
duties of the state”61 nevertheless there is an obligation on private parties not to obstruct 
the existing access to a right. Where waste pickers thus have secured a means of gaining 
a livelihood, which in turn impacts rights such as the right to adequate food, private 
entities maybe required to show greater tolerance to these workers.62 
Appropriate regulation by municipalities of privatised waste management facilities is 
essential to give effect to the obligation to “respect, protect, promote and fulfil” the 
rights in the Bill of Rights.63 This obligation to effectively regulate furthermore finds 
broad support in international law in terms of the doctrine of due-diligence as first 
established by the Inter-American Court on Human Rights (hereafter the “IACtHR”) in 
the seminal case of Velásquez Rodríguez v Honduras.64 
 
                                                          
59 Mahopo “Joburg rubbish site court case postponed” 16 July 2018 Sowetan Live available online at 
<https://www.sowetanlive.co.za/news/south-africa/2018-07-16-joburg-rubbish-site-court-case-postponed/> (last 
accessed 2019-03-04). 
60 Pillay “Amplifying voice, visibility and validity Waste pickers in Jo’burg city” (2017) 41 SA Labour Bulletin 4 
4-5. 
61 Governing Body of the Juma Musjid Primary School & Others v Essay N.O. and Others 2011 8 BCLR 761 
(CC) par 58. 
62 In this regard see inter alia Victoria & Alfred Waterfront (PTY) Ltd v Police Commissioner of the Western Cape 
2004 1 All SA 579 (C) wherein the court held that “[t]he issue of begging frequently raises a direct tension between 
the right to life and property rights. In that event, the property rights must give way to some extent.” 
63 s 7(2) of the Constitution. 
64 Velásquez Rodríguez v Honduras Communication No 276/87 (Inter-American Commission). 
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1.1.4 Procedural Fairness  
This study analyses the obligation on a municipality to permit waste pickers an 
opportunity to be heard prior to the implementation of new technologies or the 
introduction of privatisation. The Constitutional Court in Josephs v City of 
Johannesburg65 interpreted the obligations imposed on a municipality by section 153 
of the Constitution read together with the Municipal Systems Act as creating a “public 
law right”66 entitling individuals to procedural fairness where the municipality ceases 
to deliver a municipal service.67 
Similarly, where a municipality implements policies of privatisation and new 
technologies, such as pneumatic waste management systems, there is a requirement it 
acts pursuant to its obligations to promote social and economic development. Where 
such development has a potential to adversely impact the rights of waste pickers it 
would be required that they are at a minimum afforded a right to be heard on the 
implementation of such policies. 
This study analyses appropriate forms that such consultations may take. In particular, 
it is suggested that value could be drawn from the African Commission on Human and 
People’s Rights (hereafter the “African Commission”) case law on what amounts to 
effective participation as a fundamental element in the right to development.68 
1.1.5 The right to development and the municipal obligation to promote development 
The obligations on a municipality to “prioritise the basic needs of the community and to 
promote the social and economic development of the community”69 can be interpreted with 
reference to the international law right to development.70 In particular, it is suggested that 
drawing on the African Commission’s jurisprudence in the case of Centre for Minority Rights 
Development (on behalf of the Endorois Community) v Kenya wherein it was held that in order 
                                                          
65 2010 3 BCLR 212 (CC). 
66 Josephs (n 65) above par 47. 
67 Josephs (n 65) above par 50. 
68 Centre for Minority Rights Development (on behalf of the Endorois Community) v Kenya Communication no. 
276/03 (African Commission). 
69 Josephs (n 65) above par 36. 
70 See inter alia African Charter on Human and Peoples' Rights ("Banjul Charter"), 27 June 1981 Article 22 and 
UN General Assembly Declaration on the right to development Res. 41/128. 
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to give effect to the right to development state policies must ensure that the potential for the 
community to benefit from development must increase.71 
Consequently, it is submitted that where development is to the detriment of waste pickers there 
could be a violation of the right to development. It further is suggested that in such instances 
the municipality potentially fails in its constitutional and statutory obligations to promote the 
social and economic development of the community.72  The ILO Human Resources 
Development Recommendation’s recognition in paragraph 3(1)(b) that skills development 
inextricably is linked to sustainable development at this juncture is worth emphasising. In light 
thereof it is important to note that the purpose of this study is not to suggest that the facilitation 
of waste pickers’ right to development generally would require that stakeholders refuse or 
attempt to obstruct the implementation of technology that would alter the waste management 
industry. This study aims to consider whether the right to development is given effect by 
promoting adequate skills-development programmes that could see waste pickers being up-
skilled and or re-skilled in order to perform some of the new functions created and required by 
these technologies. 
1.1.6 Extending social protection to waste pickers 
Section 27(1)(c) of the Constitution provides that “everyone has the right to have access to 
social security, including appropriate social assistance should they be unable to support 
themselves and their dependents”. The ILO increasingly has focused on seeking methods to 
ensure social security coverage for everyone.73 It has been said that the entitlement of everyone 
to basic social security is fundamental to the ILO’s decent work agenda.74 In southern Africa 
the vast majority of those working in the informal economy,  however, are excluded from 
formal social insurance schemes.75 This exclusion can be attributed to a number of factors 
including an inability by some of these workers to contribute to such schemes.76 Smit and 
Mpedi importantly note that several of these workers are in a position to contribute to 
appropriate schemes tailored to the specific needs of those in the informal economy.77 
                                                          
71 Centre for Minority Rights Development (n 68) above par 279. 
72 Section 153(1)(a) of the Constitution. 
73 ILO Extending Social Security to All – A Guide Through Challenges and Options (2010) V. 
74 Smit and Mpedi “Social protection for developing countries: Can social insurance be more relevant for those 
working in the informal economy?” 2010 Law Democracy and Development 159 170. 
75 Smit and Mpedi (n 74) 160. 
76 Midgley and Tang Social Security, the Economy and Development (2008) 292. 
77 Smit and Mpedi (n 74) 161. 
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This study examines the extension of social protection to waste pickers based on the broad 
definition of the concept given by the Taylor Commission and in the Code on Social Security 
in the SADC wherein it is defined as encompassing- 
“…social security and social services, as well as developmental social welfare. Social 
protection thus refers to public and private, or to mixed public and private measures 
designed to protect individuals against life-cycle crises that curtail their capacity to 
meet their needs. The objective is to enhance human welfare. Conceptually and for 
purposes of this Code social protection includes all forms of social security. However, 
social protection goes beyond the social security concept. It also covers social services 
and developmental social welfare and is not restricted to protection against income 
insecurity caused by particular contingencies. Its objective, therefore, is to enhance 
human welfare.”78 
This study proposes to link this broad concept of social protection and its goal to enhance 
human welfare with the WEF’s “human centred approach to the Fourth Industrial 
Revolution”.79 In particular, this study describes and analyses the role that various stakeholders 
can play in promoting skills development that would assist waste pickers in acquiring the 
requisite skills for the Fourth Industrial Age and aid in the transition from the informal to the 
formal economy. 
The Labour and Social Affairs Commission (hereafter “LSAC”) of the African Union 
(hereafter the “AU”) noted that as a result of the particularly hazardous nature of work for those 
in the informal economy these workers often are most in need of social protection.80 The AU 
further identifies the extension of increased coverage of social protection to the informal sector 
of the economy as a key priority area.81 The United Nations (hereafter the “UN”) acknowledges 
the ILO as a key partner in ensuring the implementation of the Ouagadougou Plan of Action 
on Employment Promotion and Poverty Alleviation.82 The international community has 
expressed increasing support for the extension of social security to workers in the informal 
economy. 
                                                          
78 Article 1 of the Code on Social Security in the SADC (2007). 
79 WEF Advancing Human-Centred Economic Progress in the Fourth Industrial Revolution (2017) 5. 
80 African Union 8th session of the Labour and Social Affairs Commission of the African Union 11-15 April 
Yaounde, Cameroon LSC/EXP/5(VIII) par 6. 
81 Ouagadougou Plan of Action on Employment Promotion and Poverty Alleviation (September 2004) AU Doc 
EXT/ASSEMBLY/AU/4 (III) priority area 10. 
82 General Assembly Resolution on the Implementation of the first United Nations Decade for the Eradication of 
Poverty (1997–2006) A/RES/59/247 par 42. 
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In light of the WEF’s call for the Fourth Industrial Age to involve a broad multi-stakeholder 
engagement, this study additionally describes and analyses the role of various stakeholders 
including the State, cooperatives, trade unions and civil society in extending social protection 
to waste pickers beyond social insurance and skills development to incorporate a broad array 
of concerns including child care and occupational health issues.83 
 
1.2 Objectives of the study 
 
The key aims of the study therefore are to: 
 
(a) Identify and analyse the obligations of a municipality to promote the inclusive 
economic and social development of communities such as waste pickers. 
(b) Investigate and analyse the obligation on a municipality to give effect to waste pickers’ 
right to procedural fairness prior to implementing new technologies or privatisation. 
(c) Analyse the obligation on private entities to allow waste pickers access to waste where 
municipal waste management has been outsourced. 
(d) Critically evaluate the contemporary legal framework regulating waste picking 
including the impact of permit conditions. 
(e) Investigate and analyse waste pickers’ potential to benefit from a “human-centred” 
approach to the Fourth Industrial Age. 
(f) Reach a conclusion and make recommendations on the extension of labour law and 
social protection measures to waste pickers. 
 
1.3 Research Questions 
 
(1) What legal protections are available to waste pickers in the Fourth Industrial Age? 
 
                                                          
83 WEF Accelerating Workforce Reskilling for the Fourth Industrial Revolution: An Agenda for Leaders to Shape 
the Future of Education, Gender and Work (2017) 2. 
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(2) What can be done to extend and enhance labour law and social protection for these 
workers with the advent of the Fourth Industrial Age? 
 
1.4 Assumptions and hypothesis 
 
(a) The assumption is that waste pickers currently do not enjoy adequate protection in terms 
of labour law and social protection measures. 
(b) Technological advances such as pneumatic waste management systems have the 
potential significantly to limit waste pickers’ access to waste. 
(b) The implementation of new waste management technologies will follow a similar 
pattern to that seen in other countries. 
(c) Solid waste management increasingly will become privatised as private entities often 
have greater resources available to implement new technologies. 
(d) Lessons can be learnt from other jurisdictions on developing initiatives to increase the 
participation of waste pickers in projects affecting their livelihood. 
 
1.5 Research Methodology and Limitations of Study 
 
This study follows a doctrinal research methodology in critically analysing the contemporary 
legal and policy framework in respect of the regulation of waste pickers. The study draws on a 
variety of sources including case law, legislation, international legal instruments, various 
academic articles and textbooks as well as a variety of other relevant sources including 
recommendations from civil society and best practices in various jurisdictions. The study 
therefore follows a law-reform methodology in drawing on international and foreign best 
practice to make suggestions for law reform in extending social insurance to waste pickers. 
It is acknowledged that municipal workers also could be impacted by new technologies such 
as pneumatic waste management systems. The impact on these workers, however, falls outside 
the scope of this study. The study is further limited by the fact that the author does not speak 
Spanish or Portuguese, so is reliant in respect of the law in Colombia and Brazil on secondary 
sources and English translations where available. 
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1.6 Framework of the dissertation 
Chapter 1: Introduction    
In this chapter the purpose of the study and the key problem will be identified. This chapter 
also clarifies key concepts that are integral to an understanding of the dissertation.  
Chapter 2: The International and Regional Framework 
In this chapter the role international law plays in the South African legal system briefly is 
described. Thereafter an analysis follows of various international and regional instruments that 
could impact waste pickers. This chapter also examines the Right to Development as it exists 
in the African regional human rights system.   
Chapter 3:  The Contemporary Regulatory Framework 
This chapter describes and analyses the existing legal protections available to waste pickers. In 
doing so an analysis of the Constitutional and legislative framework is necessitated. This 
chapter also considers the impact of bylaws of selected municipalities as well as waste 
management licenses on these workers.   
Chapter 4:  Extending Labour and Social Protection to Waste Pickers 
This chapter follows up on issues from chapter 3 in which deficiencies in the existing legal 
framework have been identified and seeks to propose methods in which labour and social 
protection for waste pickers can be enhanced. In particular, this chapter explains and analyses 
the opportunities available to ensure that waste pickers benefit from the Fourth Industrial Age. 
In this chapter lessons from best practice in other jurisdictions are discussed as part of a 
comprehensive argument for law reform.84 
Chapter 5:  Conclusion and Recommendations 
This chapter reflects upon the challenges and opportunities identified throughout the 
dissertation. It seeks to present practical solutions to some of these challenges and to make 
concrete recommendations on the realisation of the opportunities brought about by the Fourth 
Industrial Age for waste pickers.                                                                      
                                                          
84 It is important to note in this respect that this study  only draws upon best practices from these jurisdictions in 
as far as labour law and social protection are concerned. It is not  a complete comparative study or analysis.  
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Chapter 2 
The International and Regional Framework 
2.1 Introduction 
Under National Party rule international law played a limited role in advancing fundamental 
rights in South Africa.85 Since the introduction of a majority democracy South Africa has 
become a party to a number of international human rights instruments and the role of 
international law in advancing fundamental rights has increased significantly.86 International 
and regional institutions similarly play an increasingly important role in advancing the concept 
of ‘decent work’ for all.87 Despite these positive developments several challenges  remain in 
respect of the domestic application of international and regional standards resulting from in 
many instances a failure to incorporate these standards into domestic law.88  
This chapter first considers the general role of international law in South African domestic law. 
Secondly, this chapter considers the potential protection offered to waste pickers by specific 
international and regional instruments. In particular, this chapter explores whether or not these 
international and regional standards are capable of enhancing labour and social protection for 
workers in the informal economy and specifically waste pickers in the Fourth Industrial Age. 
2.2 The role International Law plays in South African domestic law 
2.2.1 International law as an interpretive source 
The Constitution obliges courts to consider international law when interpreting the rights 
contained in the Bill of Rights.89 The courts further must follow any reasonable interpretation 
of legislation that is consistent with international law over any alternative interpretation 
inconsistent with international law 90 In applying international law as an interpretive source for 
                                                          
85 Dugard “The Role of International Law in Interpreting the Bill of Rights” (1994) 10 South African Journal on 
Human Rights 208 208. 
86 Dugard (n 85) 211. 
87 Fourie Finding innovative solutions to extend labour law and social protection to vulnerable workers in the 
informal economy (2018 thesis NWU) 85. 
88 Sucker “Approval of an International Treaty in Parliament: How Does Section 231(2) ‘Bind the Republic’?” 
2015 Constitutional Court Review 417 420. 
89 s39 of the Constitution. 
90 s233 of the Constitution which provides: “When interpreting any legislation, every court must prefer any 
reasonable interpretation of the legislation that is consistent with international law over any alternative 
interpretation that is inconsistent with international law”. 
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purposes of section 39(1)(b) of the Constitution the concept of ‘international law’ is construed 
broadly with what the Constitutional Court  said, that it- 
“…would include non-binding as well as binding law. They may both be used under 
the section as tools of interpretation. International agreements and customary 
international law accordingly provide a framework within which [the Bill of Rights] 
can be evaluated and understood, and for that purpose, decisions of tribunals dealing 
with comparable instruments, such as the United Nations Committee on Human Rights, 
the Inter-American Commission on Human Rights, the Inter-American Court of 
Human Rights, the European Commission on Human Rights, and the European Court 
of Human Rights, and, in appropriate cases, reports of specialised agencies such as the 
International Labour Organisation, may provide guidance as to the correct 
interpretation of particular provisions of [the Bill of Rights].”91 
Importantly, by specifically including reports of the ILO it is apparent that courts potentially 
may refer to non-binding recommendations by the ILO in interpreting the scope of the right to 
fair labour practices of those in the informal economy. However, it is not clear to what extent 
non-binding sources of international law can be considered under section 233 in the 
interpretation of legislation not simultaneously involving an interpretation of the Bill of Rights. 
It is submitted that such distinction (at least in the field of labour law) would be illogical as the 
interpretation of labour law invariably gives rise, at a minimum, to an indirect application of 
the Bill of Rights.92 Additionally, there is no distinction in the text of the Constitution between 
the concept of international law in s39 and s233. Furthermore,  the Supreme Court of Appeal 
in SANDU v Minister of Defence interpreted s233 and s39 together finding that “[s]ection 233 
of the Constitution dictates the form that a consideration of international law must take”.93 For 
purposes of this dissertation it is assumed that South African labour law in as far as reasonably 
possible must be interpreted in line with international law to the inclusion of non-binding 
sources of international law. 
 
 
                                                          
91 S v Makwanyane and Another 1995 3 SA 391 (CC) par 35 see also Government of the Republic of South Africa 
and Others v Grootboom and Others 2000 11 BCLR 1169 (CC) par 26. 
92 Sucker (n 88) 423. 
93 SANDU v Minister of Defence par 7. 
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2.3 ILO Instruments 
The ILO has developed an agenda and a movement towards “decent work” where the main 
goal is not merely the creation of jobs but jobs of an acceptable quality.94 The ILO Decent 
Work Agenda reaffirms the ILO’s long-held view that all those who work have rights at work 
irrespective of where they work.95 Against this backdrop this chapter assesses the implications 
of various ILO instruments on the advancement of ‘decent work’ and in particular the 
advancement of ‘decent work’ for workers such as waste pickers in the informal economy. 
2.3.1 The Declaration on Fundamental Principles and Rights at Work of 1998 
The aim of the Declaration on Fundamental Principles and Rights at Work is to emphasise an 
integrated approach, highlighting not only the need for economic progress but also the 
importance of social progress taking account of the diversity of member states.96 This balance 
between social and economic progress will be of particular importance in the fourth industrial 
revolution; as the World Economic Forum (hereafter the “WEF”) notes technologies bringing 
about “[w]orkforce transformations are no longer an aspect of the distant future”.97 Workforce 
transformation will bring significant opportunity for economic progress but policymakers and 
regulators need to ensure that economic progress is not at the expense of human development.98  
The declaration commits member states of the ILO to the principles and rights in respect of 
freedom of association, the effective recognition of the right to collective bargaining,99 the 
elimination of forced labour100 and the elimination of discrimination in employment and 
occupation.101 The recognition in the declaration that these rights are universal and applicable 
to all states including developing countries makes clear that a wholesale exclusion of workers 
in the informal economy is unacceptable.102 The flexibility and exemption clauses contained in 
many ILO instruments continue to permit states to exclude certain groups from the scope of 
application as a result of national circumstances. 
                                                          
94 Thompson “The changing nature of employment” 2003 Industrial Law Journal 1794; Report of the Director 
General: Decent Work, 87th Session Geneva, June 1999. 
95 ILO The Regulatory Framework and the Informal Economy (2005) 2. 
96 Preambular paragraph of the ILO Declaration on Fundamental Principles and Rights at Work of 1998. 
97 WEF The Future of Jobs Report 2018 (2018) vi. 
98 WEF (n 97) 3. 
99 Par 2(a) of the ILO Declaration on Fundamental Principles and Rights at Work of 1998. 
100 Par 2(b) of the ILO Declaration on Fundamental Principles and Rights at Work of 1998. 
101 Par 2(d) of the ILO Declaration on Fundamental Principles and Rights at Work of 1998. 
102 Fourie (n 87) 112 see also Langille’s (n 148) criticism of universality and proposition in favour of the more 
flexible application of international labour standards.  
19 
 
2.3.2 The Employment Relations Recommendation 198 of 2006 
The Employment Relations Recommendation was adopted by the ILO in order to provide 
member states with guidance in determining the existence of employment relations, 
particularly in cases of "disguised employment".103 In accordance with the Recommendation 
an obligation rests upon member states to define clearly the persons falling in the protective 
scope of their labour legislation.104 It also provides that a “statutory presumption, introduced 
by member states in domestic legislation can be an important tool in determining the status of 
the employment relationship”.105  
Although at first glance it may appear that waste pickers are not engaged in disguised 
employment as seemingly they represent true “own-account” workers, in many instances the 
position is not clear cut.106 Having regard to the significant number of activities waste pickers 
perform for and on behalf of landfill owners outside their ordinary waste collection activities, 
such workers often in reality be are engaged in disguised employment.107 
2.3.3 The Recommendation concerning the Transition from the Informal to the Formal 
Economy 204 (2015) 
The Recommendation concerning the Transition from the Informal to the Formal 
Economy constitutes one of the ILO’s most significant instruments to date enhancing 
protection for workers in the informal economy.108 It acknowledges that the majority of 
workers engaged in informal employment do not do so by choice but rather as a result of “a 
lack of opportunities in the formal economy and in the absence of other means of livelihood”.109 
The recommendation calls for an integrated legal and policy framework that addresses, among 
others: 
“(a) the promotion of strategies for sustainable development, poverty eradication and 
inclusive growth, and the generation of decent jobs in the formal economy;  
(b) the establishment of an appropriate legislative and regulatory framework;  
                                                          
103 Preambular paragraph of the ILO Employment Relations Recommendation 198 of 2006. 
104 Par 2 of the ILO Employment Relations Recommendation 198 of 2006. 
105 Fourie (n 87) 113. 
106 Chapter 3 of this dissertation highlights with reference to the statutory presumption contained in the LRA, 
that waste pickers can in some instances be presumed to be employees. See paragraph 3.3.1 of this dissertation 
in this respect. 
107 See Ubisse v Enviro-Fill (Pty) Ltd. [2010] ZAGPJHC 165 (2 August 2010) at footnote 20 wherein the court 
discusses some of the “cleaning duties” assigned to waste pickers on the Rooikraal landfill.  
108 ILO Decent Work for Sustainability (2017) 8. 
109 Preambular paragraph of the ILO Recommendation concerning the Transition from the Informal to the Formal 
Economy 204 (2015). 
20 
 
(c) the promotion of a conducive business and investment environment;  
(d) respect for and promotion and realization of the fundamental principles and rights 
at work;  
(e) the organization and representation of employers and workers to promote social 
dialogue;  
(f) the promotion of equality and the elimination of all forms of discrimination and 
violence, including gender-based violence, at the workplace; 
(g) the promotion of entrepreneurship, micro, small and medium-sized enterprises, and 
other forms of business models and economic units, such as cooperatives and other 
social and solidarity economy units; 
….(n) the establishment of social protection floors, where they do not exist, and the 
extension of social security coverage;  
(o) the promotion of local development strategies, both rural and urban, including 
regulated access for use of public space and regulated access to public natural resources 
for subsistence livelihoods;  
(p) effective occupational safety and health policies…”110 
This integrated legal and policy framework if implemented by member states could holistically 
address the labour as well as social and economic concerns of workers in the informal economy. 
The recommendation also can be said to highlight and recognise the diversity of characteristics 
of workers in the informal economy and the necessity to address this diversity through tailor-
made approaches.111 In light of the significant diversity of these workers it becomes clear that 
any international instrument aimed at addressing their labour and social protection needs to be 
sufficiently broad in its scope of application. In this respect the recommendation’s scope of 
application is broad and covers own-account workers; members of cooperatives and of social 
and solidarity economy units; contributing family members and employees in informal 
employment in or for formal enterprises.112  
Although implementation of the recommendation in South-Africa remains somewhat 
imperfect, the establishment of the National Task Team on implementation is an important step 
towards involving workers and their representatives in a dialogue with the state on critical law 
                                                          
110 Paragraph 11 of the ILO Recommendation concerning the Transition from the Informal to the Formal Economy 
204 (2015).  
111 Fourie (n 87) 123. 
112 Paragraph 4 of the ILO Recommendation concerning the Transition from the Informal to the Formal Economy 
204 (2015). 
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reforms needed to protect workers in the informal economy such as waste pickers.113 This task 
team which was established in 2015 shortly after the adoption of the recommendation initially 
met without representatives of workers in the informal economy being given the opportunity 
to participate.114 Upon its revival in 2017 this position fortunately was altered and 
representatives of workers in the informal economy are included in the community 
constituency.115 The task team is ideally situated to work with government on the 
implementation of principle ‘O’ above, particularly on the aspect regarding “regulated access 
to public resources for subsistence livelihoods”. Waste can be regarded as a public resource 
and access is essential in securing waste pickers’ livelihood.116 Clear regulation regarding 
access could be of significant value in the Fourth Industrial Age in instances where new 
technology or privatisation measures result in a limitation on access to waste. 
The task team additionally developed a plan of action for the implementation of R204 at the 
municipal level.117 Implementation at the municipal level is particularly important as workers 
in the informal economy largely are impacted most directly by interaction with local 
government including the regulation of access to landfill sites by waste pickers.118 In the 
promotion of the municipal plan of action two municipalities introduced pilot projects that 
create a forum where informal economy workers can bargain collectively with the municipality 
in respect of certain matters.119 This is an important step towards improving the provision of 
voice and representation of those working in the informal economy and if successful potentially 
can be emulated in other municipalities across the country. It is a means of acknowledging that 
there need not be an employer-employee relationship in order for collective bargaining to take 
place. 
 
 
                                                          
113 WIEGO “How South Africa could become a model for formalizing the informal economy” 17 September 
2019 available online <https://www.wiego.org/blog/interview-how-south-africa-could-become-model-
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116 UNEP Global Waste Management Outlook (2015) 2. 
117 WIEGO (n 113) above. 
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119 WIEGO (n 113) above. 
22 
 
2.3.4 The Human Resources Development Recommendation 195 (2004) 
The ILO Human Resources Development Recommendation aims to encourage the optimal 
development of human resources by urging state parties to actively promote skills development 
and lifelong learning.120 The need for state parties to encourage lifelong learning and to put in 
place adequate skills development measures will be particularly important in the Fourth 
Industrial Age in order to ensure that people’s capacity to benefit from technological progress 
is enhanced rather than diminished.121 Importantly for waste pickers and other workers in the 
informal economy the Human Resources Development Recommendation calls upon member 
states to- 
“address the challenge of transforming activities in the informal economy into decent 
work fully integrated into mainstream economic life; policies and programmes should 
be developed with the aim of creating decent jobs and opportunities for education and 
training, as well as validating prior learning and skills gained to assist workers and 
employers to move into the formal economy…”122 
The state not only actively should promote skills development for persons in formal 
employment but also should implement policies that would promote skills development for 
workers in the informal economy such as waste pickers. The promotion of appropriate skills 
development and re-skilling programmes can very well play an important role in turning the 
Fourth Industrial Age into an age of opportunity for workers in the informal economy rather 
than being a threat to their livelihoods.123 The opportunity and scope of such skills development 
programmes are discussed as a component of sustainable development and as part of a 
comprehensive social protection plan in Chapter 4. 
2.3.5 The Convention Concerning the Elimination of Violence and Harassment in the World 
of Work 
The newly-adopted ILO Convention Concerning the Elimination of Violence and Harassment 
in the World of Work,124 has been described as a revolutionary instrument in the protection of 
                                                          
120 Preambular paragraph of the ILO Human Resources Development Recommendation 195 (2004). 
121 WEF Accelerating Workforce Reskilling for the Fourth Industrial Revolution: An Agenda for Leaders to Shape 
the Future of Education, Gender and Work (2017) 2. 
122 Paragraph 3(d) of the ILO Human Resources Development Recommendation 195 (2004). 
123 WEF Accelerating Workforce Reskilling… (n 121) 2. 
124 ILO Convention Concerning the Elimination of Violence and Harassment in the World of Work No. 190 (2019) 
(hereafter the ILO Harassment Convention). This Convention has not been ratified yet by any country . However, 
Uruguay has made significant progress towards ratification and seems set to ratify C190 before the end of 2019. 
See in this respect inter alia King “We made history with the Violence and Harassment Convention – now comes 
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women against sexual harassment in the workplace.125 The convention was adopted against a 
global backdrop in which approximately 500 million working-age women live in countries 
with no legal protection against sexual harassment in the workplace.126 Workers in the informal 
economy, particularly women workers, in South Africa face sexual and other forms of 
harassment in the workplace,127 however these workers are excluded from the protective scope 
of the Employment Equity Act128 (EEA) and largely rely on the Promotion of Equality and 
Prevention of Unfair Discrimination Act129 (PEPUDA). They in some instances may rely on 
the Protection from Harassment Act130 in order to obtain a protection order. 
This section of the dissertation assesses key provisions of the EEA and PEPUDA against the 
provisions in the Convention. For purposes of this analysis the Convention is viewed as 
reflecting international best practice in the protection of workers against harassment in the 
workplace. Although PEPUDA also is assessed, this dissertation argues it  is appropriate 
workers in the informal economy be covered by workplace-specific legislation such as the 
EEA. 
A key feature of the Convention is found in its broad definition of violence and harassment in 
the world of work; these are:  
“… a range of unacceptable behaviours and practices, or threats thereof, whether a 
single occurrence or repeated, that aim at, result in, or are likely to result in physical, 
psychological, sexual or economic harm, and includes gender-based violence and 
harassment.”131  
                                                          
the work of bringing the law to life” 7 October 2019 Equal Times available online at 
<https://www.equaltimes.org/we-made-history-with-the-violence#.XeYIE5MzbIU> (last accessed 2019-12-03). 
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the ratification of this convention. See in this respect Connell “Union women leaders urge nations: Ratify ILO 
C190” 1 October 2019 Solidarity Centre available online at <https://www.solidaritycenter.org/union-women-
leaders-urge-nations-ratify-ilo-c190/> (last accessed 2019-12-03). 
125 Desierto “The ESCR Revolution Continues: ILO Convention No. 190 on the Elimination of Violence and 
Harassment in the World of Work” 28 June 2019 EJIL Talk available online at <https://www.ejiltalk.org/the-new-
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2019-09-27). 
126 Desierto (n 125) above. This dissertation, although  in general not limited to the position of women, focuses 
here on women as a particularly vulnerable group who disproportionately are impacted by challenges such as 
harassment in the world of work. 
127 Wiego 
128 Act 58 of 1998. 
129 Act 4 of 2000.  
130 Act 17 of 2011. 
131 Article 1 of the ILO Harassment Convention. 
24 
 
This broad definition of harassment importantly recognises that the mere fact that the conduct 
in question occurred only once does not mean it cannot constitute harassment. This approach 
is in line with the recognition by the Labour Appeal Court (LAC)132 and the 2005 Amended 
Code on the Handling of Sexual Harassment Cases in the Workplace that a single incident can 
constitute sexual harassment.133 The definition of harassment in PEPUDA is premised on the 
unwanted conduct being “persistent or serious”;134 single instances ostensibly only amount to 
harassment under PEPUDA in serious cases.  
Leaving women workers in the informal economy such as waste pickers with a lesser degree 
of protection is contrary to the purpose of the Convention. In this respect it is desirable the 
legislature adopt tailor-made provisions to protect women in the informal economy against 
harassment. Alternatively, the court in adopting an interpretation of the term ‘harassment’ 
under PEPUDA that is consistent with international law might consider most cases of sexual 
harassment of women in the informal economy as serious. The serious nature of sexual 
harassment is underscored by the “pervasive power differential that exists in our society 
between men and women”.135 
The Convention’s definition of gender-based violence includes sexual harassment. According 
to the Convention gender-based violence and harassment “means violence and harassment 
directed at persons because of their sex or gender or affecting persons of a particular sex or 
gender disproportionately and includes sexual harassment”. Gender-based violence has been 
recognised as a pressing issue confronting South African society.136 This societal background 
to the problem further highlights the need to ensure adequate protection against sexual 
harassment for women in the informal economy.  
The Convention calls upon state parties to recognise the important role of public authorities in 
the case of informal economy workers.137 Harassment of workers in the informal economy, 
                                                          
132 Campbell Scientific Africa (Pty) Ltd v Simmers and Others 2015 JOL 34906 (LAC) par 33. 
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often at the hand of public officials or authorities,138 has long been recognised as a key 
hindrance to the attainment of ‘decent work’ for those in the informal economy.139 The 
pejorative view as being a problem of many types of workers in the informal economy by local 
governments only serves to exacerbate this situation. 
The Convention’s broad concept of what the “world of work” entails further is supportive of 
expanding the scope of application of labour legislation.140 This convention’s broad scope of 
application clearly recognises the significant changes in the world of work including the fact 
that workers no longer need to operate from fixed premises.141 Its recognition that work takes 
place in both public and private spaces clearly brings both landfills and streets under its 
protective scope. It is submitted that  in the debate on the function and future of labour law the 
convention is a good example in representing that it is no longer appropriate to premise the 
application of labour laws on the traditional employment paradigm.142 Ideally, South Africa 
should ratify the Convention and amend the EEA to extend coverage to workers in the informal 
economy or implement tailor-made legislation to address the specific challenges faced by 
workers in the informal economy. 
2.4 Contemporary challenges in international labour law 
In recent years international labour law often has been critiqued for failing sufficiently to 
influence the views of states on the “international labour regulations of the future”, that is, in 
answer to the question of who is assumed “to belong to the group of workers entitled to and 
able to access without undue risk or hardship, the full range of labour protections”.143 The 
                                                          
138 There are a number of reports of waste pickers facing harassment by municipal workers and police officers. 
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determination of who falls within the protective scope of international labour regulations is 
particularly relevant in the context of workers in the informal economy who often are excluded 
from states’ labour law frameworks. Therefore, increasingly it will be important that when 
international labour standards are drafted their scope of application is not unduly limited;144  
even where ILS extends to a broad category of workers this provision must translate to broad 
coverage in national legislation in order to be effective.  
The value of the use of the more flexible term “worker” in international labour standards was 
demonstrated when these standards became capable of being applied to the right to fair labour 
practices for military personnel who otherwise are excluded from the protective scope of most 
South African labour law.145 International labour standards in some instances similarly can be 
used to interpret the scope of application of “workers” in the informal economy as having a 
right to fair labour practices where their activities do not comport with the restrictive definition 
of an “employee”. If the scope of application of international labour standards is premised on 
a traditional employment relationship, these standards fall prey to the very weaknesses 
underlying South African domestic labour law in so far as workers in the informal economy 
are concerned.146  
It has been argued that international labour standards are somewhat disconnected from the 
changing world of work and the real world of work.147 It is indisputable that reliance on 
international law and labour standards has done much to align South African law with global 
best practices, however Langille criticises international standards for being “universal” and “a-
contextual”148 for what he perceives to be inadequate consideration of a country’s unique 
history. He expresses concern that international labour standards can be regarded as  ‘Western’ 
which he sees as a disadvantage in a South African context. 
Trebilcock in response to Langille correctly points out that the constitution of the ILO clearly 
provides that “climate conditions, imperfect development of industrial organization or other 
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145 SANDU v Minister of Defence 1999 6 BCLR 615 (CC). 
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147 Fourie (n 87) 99. 
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special circumstances” should be taken into account.149 In order to avoid these disparities 
between national and international law, incorporation of “hard” and “soft” approaches into 
international labour regulation has been suggested.150 “Hard” approaches tend to rely on trade 
laws and international treaties with some sort of redress possible, whereas the “soft” approach 
in contrast is much more voluntary.151 It  is apparent that although not all international 
standards and law take into account the contextual and historical background of each country 
the ILO has made a considerable effort to contextualize most of their standards. This effort 
towards contextualization together with the ILO’s reform initiatives providing for the reality 
of a changing world of work, the prioritization of ‘decent work’ for all and the adoption of 
instruments specifically designed for those in the informal economy leads to the conclusion 
that whatever the merit of Langille’s criticism it is not justified in all respects.152 
2.5 The function and future of the ILO 
2.5.1 The founding of the ILO 
The ILO, although not the only international organisation involved in the setting of standards 
that impact on the world of work, has been the principal international organisation  setting 
international labour standards since its founding in 1919.153 A key intention of the founders of 
the ILO was to create a standard-producing institution rescuing the plight of workers 
 (men, women and children) in countries industrialising in the nineteenth century.154 States 
increasingly saw the need for adequate labour standards as the health of the working- class 
population had deteriorated so severely as a result of poor working conditions that many  
workers were found to be unfit for military service.155 It  became apparent that poor working 
conditions posed a threat not only to the productive and strategic capacity of the nations 
concerned but also posed a real risk of undermining labour peace and political stability.156  
 Part XIII of the Peace Treaty signed on 29 June 1919 in the Hall of Mirrors at the Chateau of 
Versailles laid out the foundation of the ILO constitution and its tripartite character as an 
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organisation dedicated to labour and the establishment of a permanent labour organisation.157 
The constitution of the ILO was drafted later in that same year and in its preambular paragraph 
it provides that universal and lasting peace can be established only if based on social justice. It  
further provides that an improvement in working conditions is required to prevent unrest and 
any nation that fails to adopt humane conditions of labour is an obstacle in the way of nations 
which strive to improve conditions.158 
2.5.2  The rise of international trade agreements as a source of international labour law 
The ILO has noted that international and regional trade agreements increasingly incorporate 
international labour standards as part of the agreement.159 However, trade agreements which 
make reference to labour standards remain in the minority.160  Trade agreements have the 
potential to enhance the enforcement and compliance with international labour standards,161 
particularly in respect of workers in the informal economy such as waste pickers who are 
covered by ILS but often are excluded from member states’ domestic labour law provisions.162 
These agreements have the potential to promote cooperation between the ILO and regional 
organisations responsible for their monitoring and implementation. This section of the chapter 
considers some of these trade agreements and their potential to enhance labour and social 
protection for workers in the informal economy.  
Legal scholars have suggested an appropriate use of trade sanctions in order to reduce non-
compliance by many states with the ILO’s core labour standards.163 These trade agreements 
appear to promote these suggestions and further a key rationale for the initial promotion of 
international labour standards, namely the prevention of unfair competition.164 The promotion 
of compliance with core international labour standards is a laudable goal, but it is submitted 
that if sanctions (particularly trade sanctions) are to be considered for non-compliance restraint 
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ought to be exercised so as not to undermine other key goals of the ILO such as the reduction 
of poverty.165 
Justice Trindade in The Islamic Republic of Iran v The United States of America warned that 
in many instances trade sanctions have the potential significantly to exacerbate the 
vulnerability of the poorest members of society.166 He emphasised that states “cannot impose 
suffering upon foreigners, or vulnerable persons”.167 Where trade sanctions are imposed to 
promote compliance with core international labour standards and ostensibly are aimed at 
advancing the position of the most vulnerable members of society these measures must be 
targeted specifically so as to minimise adverse consequences for the same members of society. 
2.5.2.1 The Fourth Industrial Age as a catalyst for an increased role for international trade 
agreements as a source of labour standards 
During previous industrial revolutions states were concerned that extending labour protection 
to workers in their own jurisdiction would undermine the competitiveness of their enterprises 
if other states did not have similar measures in place.168 In the Fourth Industrial Age with its 
opportunity significantly to enhance productivity and economic competitiveness logically 
states  again turn to considerations of unfair competition.  The threat of the use of trade 
sanctions for perceived unfair competition brought about by a lack of compliance with core 
labour standards therefore is likely to increase169  and against this backdrop the World 
Economic Forum (hereafter the “WEF”) called upon states to revisit traditional international 
trade agreements to ensure a “human centred approach” in development during the course of 
the Fourth Industrial Age.170  
International trade agreements with appropriate and circumstance-specific enforcement 
provisions certainly might alleviate concern over unfair competition that arises when other 
states fail to implement a human-centred approach to regulating the Fourth Industrial 
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Revolutions. In order for agreements to be of relevance to workers in the informal economy at 
a minimum will require that they promote the extension of labour and social protection to 
workers currently falling outside or being inadequately covered by the protective scope of 
traditional labour and social protection laws. 
2.5.2.2 Challenges with International trade agreements as a source of labour law 
In addition to the aforementioned challenges, several substantive legal issues arise in respect 
of a formal linkage between core labour standards and international trade under international 
law.171 In particular the linkage of these different fora of international law  likely  is a challenge 
to the coherence and content of the different legal courses of adjudication.172 Responsibility for 
the implementation and monitoring of compliance with the core labour standards generally is 
the sole responsibility of the ILO whereas trade disputes are resolved by other fora set up for 
this purpose, such as the WTO and the International Centre for the Settlement of Investment 
Disputes (ICSID).173 In order to ensure that these dispute-settlement mechanisms enhance 
rather than detract from the implementation of standards a certain degree of coherence in the 
interpretation of ILS is required.174  
Cooperation between the ILO and regional organisations and other dispute-resolution bodies 
therefore is essential if the trend is to continue whereby these bodies acquire the competence 
to adjudge compliance with ILS in the context of trade agreements. These challenges are not 
insurmountable particularly considering that the implementation of ratified ILO Conventions 
is subject to continuous supervision by the ILO supervisory mechanism, which issues and 
makes available comprehensive and detailed comments concerning the Conventions’ 
provisions.175 Were other bodies tasked with the enforcement of labour standards in 
international trade agreements duly to consider the comments by the ILO supervisory bodies, 
they could provide an effective additional avenue for the enforcement of international labour 
standards. 
In international law it is common practice for an international tribunal or court to refer to 
interpretations by similar bodies for guidance. The ICJ for example when called upon to 
                                                          
171 Addo (n 163) 12. 
172 Addo (n 163) 12. 
173 Addo (n 163) 12. 
174 Addo (n 163) 12. 
175 Agustí-Panareda (n 159) above 15. 
31 
 
interpret certain provisions of the ICESCR on which the CESCR has provided interpretive 
guidance, held that: 
“Although the Court is in no way obliged, in the exercise of its judicial functions, to 
model its own interpretation of the Covenant on that of the Committee, it believes that 
it should ascribe great weight to the interpretation adopted by this independent body 
that was established specifically to supervise the application of that treaty.”176 
This principle finds broad support in international law.177 The interpretation given by the ILO 
supervisory body set up to monitor compliance with a particular convention therefore generally 
is the most persuasive source in respect of the interpretation of that convention. In principle 
there should be few challenges in ensuring a degree of coherence in the interpretation of the 
obligations arising from ILS between the ILO and other fora. The manner in which the panel 
of experts convened in respect of the EU-Korea dispute engaged with these aspects therefore 
is likely to become the subject of great scrutiny.178 The extent to which the panel engages with 
the findings of the ILO Committee on Freedom of Association will be particularly important 
in respect of issues such as the allegedly over-restrictive definition of a “worker” in Korea’s 
domestic law. A high degree of deference to the actions of these bodies may be required lest 
accusations arise that ILS is being abused in trade agreements for protectionist purposes. 
2.6 SADC Instruments 
In 1992 member states of the Southern African Development Community (hereafter the 
“SADC”) transformed the former SADCC into the SADC with its core purpose the promotion 
of integration and economic development.179 The SADC based on common values and 
principles envisages a regional community aimed at the improvement of 
standards of living, the alleviation of poverty, the promotion of freedom and social justice, 
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and peace and security for all people.180 States are called upon to cooperate in key areas such 
as social welfare, social and human development and special programmes that are crucial for 
the extension of social protection to vulnerable workers.181 The SADC has adopted a number 
of instruments aimed at the realisation of these laudable goals including, among others, the 
Charter of Fundamental Social Rights,182 the Code on Social Security,183 the Protocol on 
Employment and Labour,184 and the Protocol on Education and Training.185 These instruments 
and their potential impact on workers in the informal economy  are each discussed in turn 
below. 
2.6.1 The SADC Charter of Fundamental Social Rights 
The Charter of Fundamental Social Rights in SADC aims to promote the establishment and 
harmonisation of social security schemes as well as promote the formulation of legal, economic 
and social policies that contribute to the creation of productive employment opportunities and 
the generation of income within member states.186 The integrated approach to objectives 
advocated by the charter provides for the development of institutional capacities that is of 
particular importance to developing and middle-income countries when considering the 
extension of labour and social protection to vulnerable workers in the informal economy.187 
Article 4 of the charter regulates freedom of association and the right to organise as well as to 
establish trade unions. The rights contained in these provisions are premised on the traditional 
concept of trade unions and do not have regard for the fact that trade unions largely have proven 
ineffective in respect of organising workers in the informal economy.188 The article does not 
provide for the establishment or promotion of other sustainable organisations such as MBOs, 
cooperatives and community-based organisations which often prove to be better equipped to 
deal with the challenges faced by workers in the informal economy.189 These organisations 
often act as important partners in enhancing the opportunity for voice and representation by 
                                                          
180 Article 5(2) of the SADC Treaty. 
181 Article 1(a) of the SADC Treaty; Mpedi and Nyenti Key International, Regional and National Instruments 
Regulating Social Security in the SADC: A General Perspective (2015) 14. 
182 The Charter of Fundamental Social Rights in SADC (2003). 
183 The SADC Code on Social Security (2007). 
184 The SADC Protocol on Employment and Labour (2014). 
185 The SADC Protocol on Education and Training (1997). 
186 Article 2 of the Charter of Fundamental Social Rights. 
187 Fourie (n 9) 165. 
188 Fourie (n 9) 166. 
189 Fourie (n 9) 166. A key reason these organisations have proven more effective than trade unions is the result 
of the vast diversity of characteristics of workers in the informal economy. This diversity of characteristics has 
made it challenging for trade unions, who are more experienced at organising workers in a traditional employment 
relationship, to reach these workers.  
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workers in the informal economy. Increasingly  in the Fourth Industrial Age, it will be 
important for governments to devise methods for these organisations’ input to be included in 
the formulation of policy as part of an ongoing multi-stakeholder dialogue.190 The inclusion of 
these organisations in policy formulation also can ensure long-term sustainability by creating 
mechanisms to monitor and “upgrade” constantly policies governing emerging technologies as 
well as by sharing the workload with the private sector and civil society to maintain the relevant 
checks and balances.191 
Article 10 of the charter importantly provides for the creation of an enabling environment so 
that all workers in the region “shall have a right to adequate social protection and shall, 
regardless of status and the type of employment, enjoy adequate social security benefits”. The 
use of the words “regardless of status” makes it apparent that this broad provision extends to 
waste pickers and other workers in the informal economy confirming their right to social 
protection. Member states, including South-Africa, therefore constantly should strive towards 
enhancing social protection for all. 
2.6.2 The SADC Code on Social Security 
Article 1 of the SADC Code on Social Security provides the definition of a broader concept of 
social protection and its overarching objective of enhancing human welfare.192 This 
overarching goal of enhancing human welfare is particularly important in the Fourth Industrial 
Age,193 and throughout this dissertation is interlinked with other concepts similarly promoting 
human welfare such as “sustainable development” and the WEF’s “human centred” approach 
to the Fourth Industrial Revolution.194 
                                                          
190 WEF Agile Governance Reimagining Policy-making in the Fourth Industrial Revolution (2018) 6. The WEF  
argues that a multi-stakeholder approach is needed in the Fourth Industrial Age. Given rapid changes in technology 
they  argue that “agile governance” will be needed where government, labour, industry and civil society engage 
on an ongoing basis in respect of the regulation of new technology. Organisations such as NGOs, MBOs and 
cooperatives all have a role to play in this system of agile governance to ensure that “humans” remain at the centre 
of the Fourth Industrial Revolution. 
191 WEF Agile Governance… (n 190) 6. 
192 Fourie (n 9) 166. 
193 WEF (n 97) 3. 
194 See paragraph 4.5 of this dissertation for an analysis of the WEF human-centred approach to the Fourth 
Industrial Revolution. Paragraph I(D) of the ILO Centenary Declaration for the Future of Work of 2019 
similarly promotes a human-centred approach as fundamental to the future of work and stipulates: “The ILO 
must carry forward into its second century with unrelenting vigour its constitutional mandate for social justice 
by further developing its human-centred approach to the future of work, which puts workers’ rights and the 
needs, aspirations and rights of all people at the heart of economic, social and environmental policies.” 
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The code in addition to recognising the right to social security,195 social assistance, social 
services and allowances196 and social insurance197 provides for an integrated approach to social 
protection by calling upon member states to recognise indirect forms of support related to 
health, education, transport, water and electricity, and housing.198 This comprehensive 
encouragement of indirect forms of support could be of particular use in the Fourth Industrial 
Age for example by encouraging cooperation between the state and organisations such as 
MBOs and cooperatives in the provision of easily adaptable skills- development programmes 
for workers in the informal economy. This integrated and comprehensive approach to social 
protection can be of greater benefit to waste pickers and other workers in the informal economy 
as opposed to a narrow interpretation of social security premised on a traditional employee-
employer relationship.199 
2.6.3 The SADC Protocol on Education and Training 
The SADC Protocol on Education and Training is aimed at endorsing the development and 
implementation of policies and strategies that promote the participation and contribution of 
various stakeholders including the private sector, NGOs and other key stakeholders in the 
provision of education and training.200 This multi-stakeholder approach is in line with the 
increased recognition that in the Fourth Industrial Age the input of multiple stakeholders will 
be required in order to ensure that technological progress does not come at the expense of 
human development.201 Education and training play an important role in this respect as up-
skilling and re-skilling offer an opportunity not only to ensure that workers have the skills 
required in the Fourth Industrial Age but could aid waste pickers for example to transition from 
the informal to the formal economy. 
Article 9 of the protocol importantly reaffirms member states’ commitment to attaining 
universal literacy and numeracy in their countries. It further calls for the promotion of distance 
education aimed at improving access to education and training and in reducing the inequalities 
in the acquisition of education.202 This provision can be seen as promoting certain new forms 
                                                          
195 Article 4 of the SADC Code on Social Security. 
196 Article 5 of the SADC Code on Social Security. 
197 Article 6 of the SADC Code on Social Security. 
198 Fourie (n 87) 167. 
199 Fourie (n 87) 167. 
200 Article 3(d) of the SADC Protocol on Education and Training. 
201 WEF Agile Governance… (n 190) 6. 
202 Article 9A(1)(a) of the SADC Protocol on Education and Training. 
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of education such as MOOCs that can offer workers in the informal economy low-cost access 
to training.203 
2.6.4 The EU-SADC Economic Partnership Agreement 
The European Union (EU) has been a key role player in the promotion of labour and social 
clauses in trade agreements.204 The EU-SADC Economic Partnership Agreement (EU-SADC 
EPA) furthers this trend and includes a comprehensive labour and social chapter.205 The EU-
Korea FTA dispute showcases the increased impact that international trade agreements  
potentially have in ensuring enhanced compliance with ILS. The EU has entered into 
“consultation” with Korea in respect of their progress towards the ratification of all ILO 
fundamental conventions as required by the agreement.206 This procedure has progressed to the 
second phase of the dispute-settlement mechanism under the agreement,207 in which a panel of 
experts will be convened to assess Korea’s compliance with this agreement and in particular 
whether Korea has breached its obligation by failing to take meaningful steps towards ensuring 
the ratification and implementation of all fundamental conventions. The panel of experts’ terms 
of reference requires them to assess whether certain provisions in the Korean labour code, 
including the restrictive interpretation of the term ‘worker’ for purposes of collective 
bargaining, violates Article 13.4 paragraph 3 of the EU-Korea FTA.208  
                                                          
203 See paragraphs 4.5 and 4.6 of this dissertation in respect of a discussion of the nature and value of MOOC 
courses.  
204 Portella (n 140) 1. The EU is a union of states established in terms of the Treaty of Lisbon. It replaced the 
previous European Community. The EU differs from the SADC in that the EU has been granted exclusive 
competency in respect of the customs union, the economic and monetary policy, competition laws, international 
trade policy, the common fisheries policy and international agreements. In these areas the EU has the power to 
legislate and member states must comply with these decisions. See in this respect Mwanawina “Regional 
integration versus national sovereignty: A Southern African perspective” 2011 Verfassung und Recht in Übersee 
465 479. 
205 It must be noted that this trade agreement does not apply to all SADC members. The agreement extends to 
Botswana, Lesotho, Mozambique, Namibia, South Africa and Eswatini (formerly Swaziland). Angola has an 
option to join the agreement in future. These states collectively are referred to as the SADC EP States. The 6 other 
SADC members are in the process of negotiating trade agreements with the EU as part of other regional 
organisations.  
206 The process of entering into consultation is a well-known procedure under WTO law that is required as an 
important first step in the enforcement process. This process similarly is provided for in the Korea-EU FTA and 
therefore does not represent a mere symbolic diplomatic discussion. See in this respect inter alia X Phillipe ‘The 
dispute resolution mechanism of the World Trade Organisation five years after its implementation’ 1999 Law, 
Democracy and Development 70 at 72. 
207 Bodson “How do EU free trade agreements protect workers?” 2019 Green European Journal 2. 
208 This provision in the agreement provides: “The Parties, in accordance with the obligations deriving from 
membership of the ILO and the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-
up, adopted by the International Labour Conference at its 86th Session in 1998, commit to respecting, promoting 
and realising, in their laws and practices, the principles concerning the fundamental rights, namely: (a) freedom 
of association and the effective recognition of the right to collective bargaining;…”. 
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The aspect of the proceedings in relation to the restrictive interpretation of the term ‘worker’ 
particularly could prove valuable to workers in the informal economy. These proceedings 
potentially put pressure on states better to align the scope of application of their freedom of 
association measures and their recognition of the right to collective bargaining with the 
approach taken by the ILO. In particular, the ILO’s longstanding recognition that:  
“The criterion for determining the persons covered by [the right to freedom of 
association], therefore, is not based on the existence of an employment relationship, 
which is often non-existent, for example, in the case of agricultural workers, self-
employed workers in general or those who practice liberal professions, who should 
nevertheless enjoy the right to organize.”209 
A lack of representation is a significant contributor to workers in the informal economy being 
trapped in poverty and to their inability to fight for decent work and living conditions.210 In this 
respect it has been noted that “[t]he first step out of poverty is organization. Organizing allows 
us to become social actors because through it we can engage in stable transactions, build 
convergence of interests and access social protection.”211 Increased recognition of workers’ 
right to organise in the informal economy therefore has the potential to introduce the change 
that is required to provide them with protection.212 In the Fourth Industrial Age it particularly 
it is important that sufficiently representative structures are in place to respond in a timely 
manner and to represent the interest of these workers, as rapid changes in technology have the 
potential to affect their livelihoods.213 
Nevertheless, it must be noted that the labour and social chapter within the EU-SADC EPA, 
apart from Article 7,214 is excluded from the dispute resolution mechanisms contained in part 
                                                          
209 ILO Freedom of Association: Digest of Decisions and Principles of the Freedom of Association Committee 
of the Governing Body of the ILO (2006) par 254; The Trade Union of Workers of the Iron and Steel Plant of 
Peru (SIDERPERU) and Others v Peru 304th Report Case No. 1796 (ILO Committee on Freedom of 
Association); the National Union of Workers in Non-Governmental and Social Organizations (SINTRAONG’S) 
and Others v Colombia 349th Report Case No. 2498 (ILO Committee on Freedom of Association) par 735.  
210 Fourie “Voice, representation and women workers in the informal economy” (2019) 40 ILJ 1400 1402. 
211 Fourie (n 210) 1402. 
212 Fourie (n 210) 1403. 
213 The WEF  explains in this vein that there is a need for recognition of “the fact that technologies exist and 
develop within social contexts, and that the general public – rather than ‘experts’, business leaders, politicians or 
technocrats – has both the ability and responsibility to shape and guide policy in regard to the diffusion and use 
of emerging technologies.” Sufficiently representative organisations will always make it easier for policy makers 
to ensure that workers’ interests are represented even in time-sensitive matters.  
214 Article 7, which remains subject to the dispute resolution mechanisms of the agreement provides:  
“1. The Parties reaffirm that the objective of sustainable development is to be applied and integrated at every 
level of their economic partnership, in fulfilment of the overriding commitments set out in Articles 1, 2 and 9 of 
the Cotonou Agreement, and especially the general commitment to reducing and eventually eradicating poverty 
in a way that is consistent with the objectives of sustainable development. 
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III of the agreement.215 The labour and social chapter in this agreement therefore largely 
follows the EU’s traditional best-endeavour approach to labour standards in international trade 
agreements. 
From a parsing of article 7 of this agreement it becomes clear that it furthers certain 
fundamental principles of the right to development as it exists in the African human rights 
system.216 The commitment by state parties to ensure that decision-making embraces the 
principles of “ownership, participation and dialogue” could see an increased role for workers 
in the informal economy and/or the organisations representing their interests in shaping the 
policies affecting their livelihoods.217 The principles of “ownership, participation and 
dialogue”  also are fundamental to the WEF human-centred approach to the Fourth Industrial 
Revolution as a human-centred approach requires the free and open participation of people in 
the formulation and implementation of technologies and policy associated with these 
developments.218  
 Article 8(2) of the EU-SADC EPA reaffirms the State party’s commitment to Article 50 of the 
Cotonou Agreement.219 Article 50 of the Cotonou Agreement, in turn, affirms states’ 
commitment to respect core labour standards as defined by the relevant ILO conventions, and 
in particular “freedom of association and the right to collective bargaining, the abolition of 
forced labour, the elimination of worst forms of child labour and non-discrimination in respect 
to employment”. The SADC EP members therefore are under a similar obligation to Korea to 
ensure effective compliance with the principles underlying the fundamental conventions. 
However, unlike the EU-Korea FTA, these provisions are not subject to enforcement and do 
not contain a binding obligation on SADC partners to ratify the fundamental conventions. 
However, excluding the obligation to ratify all fundamental conventions makes sense in the 
                                                          
2. The Parties understand this objective to apply in the case of this Agreement as a commitment that:  
(a) the application of this Agreement shall fully take into account the human, cultural, economic, social, health 
and environmental best interests of their respective populations and of future generations; and (b) the decision-
making methods embrace the fundamental principles of ownership, participation and dialogue.  
3. As a result, the Parties agree to work cooperatively towards the achievement of people-centred sustainable 
development.” 
215 Article 6(3) of the EU-SADC EPA. 
216 See paragraph 2.7.4 of this dissertation for a detailed exposition of the right to development as it exists in the 
African human rights system together with its potential to enhance labour and social protection for waste 
pickers. 
217 Article 7(2)(b) of the EU-SADC EPA. 
218 WEF (n 79) 8. 
219 The Cotonou Agreement is the original framework agreement regarding economic cooperation between the 
EU and a number of African and Caribbean countries. It is meant to serve as a guideline in the adoption of all 
other agreements between these countries. 
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context of the EU-SADC EPA in light of the fact that all SADC members have ratified all the 
fundamental conventions.220 
The obligations brought about by Article 7 in furtherance of Article 9 of the Cotonou 
Agreement essentially require state parties to promote and protect fundamental freedoms and 
human rights. A dispute therefore ostensibly can be lodged in respect of a systematic failure by 
any of the parties to adhere to their respective human rights obligations. It is not clear which 
human rights and fundamental freedoms are covered by Article 9 of the Cotonou Agreement, 
but from a parsing of the text it becomes apparent that these terms are to be construed 
broadly.221 Labour rights therefore potentially are covered to an extent by the dispute resolution 
procedures under the EU-SADC EPA.  
Nevertheless, an argument can made that had the drafters of the agreement intended for this 
cover to be the case they would not have excluded the more substantive ILS provisions in 
Article 8 of the EU-SADC EPA from the dispute resolution process. The Joint Council of the 
EU-SADC EPA, which held its inaugural meeting in Cape Town earlier this year,222 may 
provide clarity on some of these matters in the near future and the EU has demonstrated a 
history of using joint councils to enter into a dialogue well before it resorts to enforcement 
measures.223  
Article 10 of the EU-SADC EPA  makes clear that a party “may request, through the Trade 
and Development Committee, consultations with the other Party regarding any matter arising” 
from the labour and sustainable development chapter of the agreement.224 The EU-Singapore 
FTA similarly provides only for consultations.225 The CJEU in respect of that agreement 
nevertheless adopted the stance that where there is non-compliance with the trade and 
sustainable development chapter the innocent party would be entitled to suspend the 
                                                          
220 SADC Promoting Decent Work for all in the SADC Region (2013) 16. 
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224 Article 10(2) of the EU-SADC EPA. 
225 The EU-Singapore FTA refers to a free trade agreement concluded between the European Union and 
Singapore. For purposes of this dissertation reference to this FTA will be limited to the extent to which it was 
applied by the CJEU Opinion 2/15 of 16 May 2017 of the Court of Justice of the European Union (CJEU) (n 
177) and the lessons this case presents in respect of future FTA’s. 
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agreement.226 If this position by the CJEU is correct,227 the seeking of consultation should not 
be regarded as merely a symbolic step and ought to encourage states to comply with their 
obligations.  
In respect of that FTA the CJEU also found that the purpose of excluding the labour and 
sustainable development chapter from the agreement’s enforcement measures was meant to 
ensure deference is shown to the international bodies responsible for the supervision of those 
agreements.228 This deference ensures that the scope of the obligations stemming from the 
international agreements referred to remains subject to “the interpretation, mediation and 
dispute settlement mechanisms that are in force for those international agreements”.229  
The CJEU therefore essentially held that the ILO first would have to find a breach of the 
relevant standards before the EU can take any action in respect of that alleged breach. Should 
this position be adhered to it could shield the agreement from allegations of using labour 
provisions for protectionist purposes. Additionally, this approach ideally could see the EU-
SADC EPA Trade and Development Committee being used to follow up on the implementation 
of recommendations by the ILO supervisory bodies.    
2.7 International labour and social protection for waste pickers outside of the ILO and 
SADC 
International labour standards set by the ILO are not the only instruments of potential relevance 
to workers in the informal economy. An integrated approach to ensure adequate social and 
labour protection for workers in the informal economy is required where other fundamental 
rights are seen as mutually re-enforceable alongside traditional labour and social protection 
provided these workers.230 There are a number of international instruments particularly well-
suited to the protection of workers in the informal economy such as the International Covenant 
                                                          
226 Opinion 2/15 of 16 May 2017 of the Court of Justice of the European Union (CJEU) (n 177) par 154. 
227 The question is settled to a degree under EU law although it remains unclear if this position is correct under 
international law. The controversy arises in that under customary international law an agreement can be suspended 
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the participation of EU entrepreneurs and entrepreneurs of the Republic of Singapore in free trade on an equal 
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228 Opinion 2/15 of 16 May 2017 of the Court of Justice of the European Union (CJEU) (n 177) par 154. 
229 Opinion 2/15 of 16 May 2017 of the Court of Justice of the European Union (CJEU) (n 177) par 154. 
230 Fourie (n 9) 48. 
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on Economic Social and Cultural Rights (hereafter the “ICESCR”). Regional instruments such 
as the African Charter on Human and Peoples’ Rights have the potential significantly to 
enhance the protection of workers in the informal economy. Each of these instruments will be 
discussed below along with an exposition of the potential of the Right to Development to 
enhance legal protection for waste pickers. 
2.7.1 The International Covenant on Economic Social and Cultural Rights 
The ICESCR is a landmark instrument in the recognition by the international community that 
it is not only civil and political rights that deserve protection but also socio-economic rights.231 
There are a number of important provisions in the ICESCR that enhance protection for workers 
in the informal economy including the right of access to adequate food. The Committee on 
Economic, Social and Cultural Rights (hereafter the “CESCR”) importantly held that the right 
of access to adequate food imposes both a positive and negative duty upon state parties. States 
have a positive duty to promote actively access to adequate food and simultaneously they are 
under a negative obligation not to take measures that would obstruct existing access to adequate 
food.232 This negative obligation under the ICESCR requires that the state take appropriate 
measures to protect groups such as waste pickers where new technologies threaten their 
livelihood and consequently their existing means of securing access to food.233 
The CESCR also expressed concern over the fact that in South Africa- 
“a large number of workers, including those who are self-employed, are working in the 
informal economy without labour rights and sufficient social protection. It is also 
concerned that there is no legislative framework regulating the informal economy, thus 
exposing workers therein to the risk of abuse by employers and law enforcement 
authorities. It is further concerned at the increasing casualization of employment in the 
formal economy and the fact that the measures taken to mitigate the situation, including 
the amendments to the Labour Relations Act, remain insufficient. It regrets the lack of 
                                                          
231 Mwebe The Impact of Privatisation of Socio-Economic Rights and Services in Africa: The Case of Water 
Privatisation in South Africa (2004 dissertation UWC) 35. 
232 Mwebe (n 232) 36. 
233 The state generally ought to be afforded a degree of discretion in determining what these measures entail. It is 
worth noting that the author is not of the view that the implementation of technology that has the potential to 
hamper waste pickers’ means of securing their livelihood should be barred. Rather, it is the suggestion that all 
stakeholders take measures that would reduce the negative impact that such technology may have. This obligation 
clearly should not rest upon the state alone and private parties wishing to implement these technologies may have 
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Commissioner of the Western Cape 2004 1 All SA 579 (C); where livelihoods are threatened private interest may 
have to give way to an extent. 
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information on the scale of the informal economy and the situation of workers therein 
(arts. 6 and 7).”234 
The CESCR importantly recommended that South Africa pursuant to its obligations under the 
ICESCR should extend legislative protection to workers in the informal economy with a view 
to protecting them against abuse including abuse at the hands of public authorities.235 It is 
submitted that this call to action by the CESCR supports the argument made in this dissertation 
for the ratification of the ILO Harassment Convention and the amendment of the EEA or 
PEPUDA.236 This earlier proposed legislative amendment  likely will not provide the full extent 
of coverage envisaged by the CESCR but could represent an important first step towards 
providing these workers with greater labour and social protection.237 
2.7.2 The African Charter on Human and Peoples’ Rights 
The African Charter on Human and Peoples’ Rights  contains a number of rights of relevance 
to the labour and social protection of waste pickers.238 The ACHPR has indicated that the right 
to adequate food is recognised implicitly in the charter by such provisions as the right to life,239 
the right to health240 and the right to economic, social and cultural development.241 Similarly 
to the CESCR, the ACHPR indicated that this right places an obligation on states not to take 
measures that would limit existing access to adequate food.242 The ACHPR further emphasised 
that the ability to sustain one's livelihood is an inextricable prerequisite for “the dignity of 
human beings”.243 
                                                          
234 Par 30 of the CESCR Concluding observations on the initial report of South Africa. 
235 Par 31(a) of the CESCR Concluding observations on the initial report of South Africa. 
236 See paragraph  of this dissertation where this argument for ratification and amendment of the EEA is set out. 
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241 Article 22 of the African Charter on Human and Peoples’ Rights. 
242 SERAC v Nigeria (n 79) par 64. 
243 SERAC v Nigeria (n 79) par 65. 
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The guidance provided by the ACHPR in respect of the duty effectively to regulate the conduct 
of private parties as a fundamental component of a state’s obligations under the African Charter 
on Human and Peoples’ Rights also provides valuable guidance where a municipality intends 
to privatise services through the implementation of new technology. The ACHPR  emphasised 
that governments have a duty to protect their citizens through appropriate legislation and 
effective enforcement, which includes protecting them from damaging acts that may be 
perpetrated by private parties.244  This obligation  therefore requires a municipality to put in 
place measures to ensure that new technologies and/or privatisation measures do not restrict 
unduly waste pickers existing realisation of their rights such as the right to adequate food.245 
2.7.4 The Right to Development 
2.7.4.1 Introduction  
The notion of a right to development can be seen as a concept with deep African roots having 
first been introduced by Senegalese Judge Kéba M’Baye, in a lecture he delivered in 1972 
when he proposed that development be defined as a human right.246 There does not appear to 
be a universally-accepted definition of what the right to development entails.247 Scholars  argue 
that a definition is not possible and pragmatically not necessary, having regard that the 
conceptual and practical dimensions of development inherently are context-specific.248 
Nevertheless, it is clear and indisputable that the ultimate aim of the Right to Development is 
the achievement of greater human well-being and better living standards.249 It has been said 
that the Right to Development is the most important human right and a “necessary condition 
for the achievement of all other human rights”,250 and a right enabling the realisation of a 
multitude of other rights.251 
                                                          
244 SERAC v Nigeria (n 79) par 65; Commission Nationale des Droits de l’Homme et des Libertés v Chad (2000) 
AHRLR 66 (ACHPR 1995). 
245 Such measures  for example (in the case of the privatisation of a landfill) can include an agreement that the 
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Notwithstanding the positive reflections on the right to development, it remains controversial 
in the corpus of international human rights law.252 It has been widely argued that the Right to 
Development does not represent a binding legal obligation upon states under international law 
and to the extent that it might “the precise meaning and status of the right is still in flux”.253 It 
can be argued that globally the right to development amounts to mere “soft law”, but this cannot 
be said for the African human rights system,254 as is clearly reflected by the fact that at the 
African regional level and in a number of domestic jurisdictions the Right to Development not 
only has gained recognition and protection but also  has been enforced successfully through 
litigation.255 
2.7.4.2 Regional and international efforts towards the realisation of the right to development 
and its impact on workers in the informal economy 
The adoption of the Millennium Declaration by the United Nations General Assembly in 2000 
evidenced a commitment by world leaders to take measures to ensure the realisation of the right 
to development for all. The Millennium Development goals have been followed since by the 
UN Sustainable Development goals; goal 8 aims at the promotion of decent work and economic 
growth.256 In accordance with these goals states are to “[p]romote development-oriented 
policies that support productive activities, decent job creation, entrepreneurship, creativity and 
innovation, and encourage formalization and growth of micro, small- and medium-sized 
enterprises including through access to financial services”.257 Significant effort will be required 
by states in order to translate these goals into practical reality for the most vulnerable members 
of society, but they represent an important recognition of the value that can be obtained from 
improving access to finance for entities such as cooperatives through which waste pickers often 
operate.258  
In 2004 the LSAC of the AU adopted the Ouagadougou Plan of Action on Employment 
Promotion and Poverty Alleviation recognising the inextricable link between labour, social 
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protection and human development.259 The Ouagadougou plan committed states to women and 
youth empowerment through methods such as cooperative development260 and the extension 
and increased cover of social protection to workers in the informal economy.261 In its 2015 
assessment on the success of the implementation of the Ouagadougou plan the LSAC noted 
that in order to enhance the success of implantation a degree of policy coherence is required in 
the development and implementation of pro-employment macro-economic and sectoral 
development policies.262 It further encourages states to structure employment and labour 
market policies in a manner that promotes “broad based inclusive growth and poverty 
eradication” that enhance employment and productivity-growth outcomes.263 
It is apparent in these resolutions and commitments made by states on the international and 
regional plane that states increasingly recognise that labour law, social protection and 
sustainable development are mutually reinforcing and that an integrated approach to addressing 
these challenges is the most prudent course of action. It is submitted that although these 
instruments and declarations largely are ‘soft’ law instruments they may (at least in the African 
regional context) become important instruments in the interpretation of a binding obligation, 
for example women’s right to sustainable development in Article 19 of the Maputo protocol.264 
2.7.4.3 The right to development as a binding obligation in the African human rights system 
As previously indicated the right to development represents a binding legal obligation on states 
in Africa. It is expressed unequivocally in Article 22 of the African Charter on Human and 
Peoples’ Rights which provides that: 
“1. All peoples shall have the right to their economic, social and cultural 
development with due regard to their freedom and identity and in the equal 
enjoyment of the common heritage of mankind. 
                                                          
259 African Union 8th session of the Labour and Social Affairs Commission of the African Union 11-15 April 
Yaounde, Cameroon LSC/EXP/5(VIII) (hereafter the “Ouagadougou Plan of Action”). 
260 Principle 5 of the Ouagadougou Plan of Action.  
261 Principle 10 of the Ouagadougou Plan of Action. 
262 24th Session of the African Union 30-31 January Addis Abbaba, Ethiopia Report on the follow up on the 
Ouagadougou Summit: Employment, poverty eradication and inclusive development in Africa 
Assembly/AU/20(XXIV). 
263 24th Session of the African Union 30-31 January Addis Abbaba, Ethiopia Report on the follow up to the 
Ouagadougou Summit: Employment, poverty eradication and inclusive development in Africa 
Assembly/AU/20(XXIV) par 13. 
264 Article 19 of the Maputo Protocol provides that “Women shall have the right to fully enjoy their right to 
sustainable development….”. 
45 
 
2. States shall have the duty, individually or collectively, to ensure the exercise 
of the right to development.” 
State parties to the African Charter on Human and Peoples’ Rights have a clear legal obligation 
to give effect to the right to development which they cannot “bargain away, or negotiate”.265 
This right is a justiciable right in the African human rights system as was clearly confirmed by 
the African Commission on Human and Peoples’ Rights (hereafter the “ACHPR”) in the case 
of Centre for Minority Rights (on behalf of the Endorois Community) v Kenya.266 Importantly, 
in the Endorois case the ACHPR held that where a state facilitates the right to development as 
envisaged in the Charter community members’ ability to benefit economically increases.267 
This aspect of the right to development will be of particular importance with the advent of the 
Fourth Industrial Revolution as it makes it clear that state parties cannot simply allow the 
indiscriminate adoption of new technologies if the potential of its people to benefit 
economically declines substantially.268 In instances where large-scale adoption of new 
technology (to the detriment of “people’”) is undertaken by private parties rather than the state 
this state of affairs would not render the right to development inapplicable. International law 
has long recognised that there is a duty on states to exercise due diligence in the regulation of 
the conduct of private parties in order to avoid large-scale violation of human rights by non-
state actors.269 This duty, known as the doctrine of due diligence, is discussed in greater depth 
below. To an extent the right to development represents a binding legal obligation on states to 
strike an adequate balance between economic growth and social development.  
2.7.4.4 The beneficiaries of the right to development 
Having established that the right to development represents a binding legal obligation in the 
African human rights system, this dissertation proceeds to analyse who are the ultimate 
beneficiaries. The right to development in the African human rights system is a collective right 
which in Africa belongs to “people’” as a group and must be exercised for their collective 
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benefit.270 Although the UN Declaration on the Right to Development compromises by 
stipulating that the right to development is both an individual and a group right,271 for purposes 
of this chapter only the collective aspect is focused on in the light that the right in the African 
Charter is premised entirely upon a group.272 The concept of ‘peoples’   remains elusive which 
undermines the implementation of peoples’ rights such as the right to development.273 
Commissioner Umozurike observed that: 
“It seems pretty obvious that one of the peculiarities of the African Charter is 
its emphasis not just on individuals but on peoples, and this starts right from the 
very title and runs throughout there is no way that people here simply means all 
the people of the country — it is people that have an identifiable interest, and 
this may be carpenters, may be tribes, may be fishermen or whatever.”274 
If the broad definition proposed by Commissioner Umozurike is accepted it becomes apparent 
that a group with a common economic or political interest, such as waste pickers, in many 
instances may be recognised as ‘peoples’ and consequently be the beneficiaries of the right to 
development. The ACHPR in the Endorois case seems to increasingly support a broad 
interpretation of the meaning; in this case the ACHPR found that to be recognised as “peoples” 
a group of individuals should manifest certain common features such as a “…, territorial 
connection and common economic life and other bonds, identities and affinities…” that they 
collectively enjoy or suffer collectively from the deprivation of such rights.275  
It is clear that where state action limits for example waste pickers’ access to waste during the 
course of the implementation of new technologies, as a group they suffer collectively from 
being deprived of such access. It is submitted that waste pickers in most instances can be 
classified as ‘peoples’ sharing a common economic life. Although an individual waste picker 
cannot possibly succeed with a personal claim on the basis of the right to development, 
collectively they are entitled to equally exercise and enjoy the right to development.276 This 
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right to development could provide significant guidance to a South African court in interpreting 
a municipality’s obligation to promote the social and economic development of the 
community.277 
2.7.4.5 The right to development and international environmental law 
An increasing realisation exists that the right to development can be fully attained only if the 
“developmental and environmental needs of present and future generations” are addressed.278 
The need to address environmental concerns must be seen against a global backdrop of 
unprecedented urban population growth279 and a rapid increase in the consumption of products 
which make use of packaging intended for disposal rather than reuse.280 In turn, these 
developments resulted in a significant increase in waste globally, exceeding “the financial and 
human resources of public authorities, the installed capacity of landfills, and the assimilation 
capacity of ecosystems to efficiently manage the waste”.281 The Intergovernmental Panel on 
Climate Change  recognises waste management as one of the seven key contributors to climate 
change.282 
The social value of the contribution that waste pickers make to society should be assessed with 
these considerations in mind. Concern particularly arises over the increased disposal of 
plastic.283 Plastics are estimated to make up around 10% of all household waste worldwide.284 
Decaying and burnt plastic releases several harmful organic chemical compounds into the 
environment including polychlorinated biphenyls (PBS).285 The Stockholm Convention on 
Persistent Organic Pollutants (hereafter “the POPs Convention”) requires state parties to take 
measures aimed at preventing the formation of PBS such as the “promotion of the recovery and 
                                                          
277 Section 153(1)(a) of the Constitution. 
278 Principle 3 of the United Nations Rio Declaration on Environment and Development. 
279 Cohen “Urban growth in developing countries: a review of current trends and a caution regarding existing 
forecasts” 2004 World Development 23 25. 
280 King and Gutberlet “Contribution of cooperative sector recycling to greenhouse gas emissions reduction: A 
case study of Ribeirão Pires, Brazil” 2013 Waste Management 2771 2771. 
281 King and Gutberlet (n 280) 2771. 
282 King and Gutberlet (n 280) 2771. 
283 Gallo et all “Marine litter plastics and microplastics and their toxic chemicals components: the need for urgent 
preventive measures” 2018 Environmental Sciences Europe 1 3. 
284 Verma et all “Toxic pollutants from plastic waste- A review” 2016 Procedia Environmental Sciences 701 702. 
285 Verma et all (n 284) 702. PCBs are persistent organic compounds that  mainly were used worldwide between 
1930 and 1970, as complex mixtures they mostlywere banned throughout the world in the late 1970s. 
Notwithstanding their ban in the use of items such as appliances they frequently are present in plastic. See in this 
respect Kampire, Rubidge and Adams “Characterization of polychlorinated biphenyls in surface sediments of the 
North End Lake, Port Elizabeth, South Africa” 2017 Water SA 642 645. 
48 
 
recycling of waste and of substances generated and used in a process”.286 The removal of plastic 
from landfills by waste pickers contributes to a country, such as South Africa’s compliance 
with its obligations under international environmental law including the POPs Convention.287 
Notwithstanding these contributions there is a lack of recognition of the societal value of their 
work. 
From international instruments such as the POPs Convention it is clear that the international 
community places increased value on recycling. As a result of increasing concern over climate 
change organisations like the World Wildlife Fund (WWF) have conducted studies indicating 
that recycling has the potential significantly to reduce greenhouse gas emissions.288 In a South 
African context the recycling of plastic bottles alone is believed to have saved 148,000 tonnes 
of carbon emissions.289 This figure demonstrates the contribution of waste pickers to the 
reduction of CO2 emissions, having regard to the fact that between 80-90% of all the plastic 
bottles recycled reach buyback centres solely as a result of waste pickers.290 
2.8 Conclusion 
It is apparent that international and regional organisations have taken significant steps towards 
the promotion of labour law and social protection for workers in the informal economy 
including waste pickers. The ILO’s flexibility in respect of the implementation of a number of 
instruments partially shields it from the criticism that international regulation fails to account 
for unique national and regional circumstances.291 However, this flexibility gives rise to a 
number of concerns that the ILO in truth perhaps is entirely too flexible.292 This flexibility has 
allowed member states to continue excluding those in the informal economy from the 
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protective scope of their labour law and social protection measures.293 Additionally, the 
ratification of instruments providing protection to precarious workers has been extremely poor 
and leaves much to be desired. There have been increased calls for the ILO to “prioritise a 
campaign focusing on ratification related to the protection of non-standard workers”.294 
Improved ratification rates certainly would be a welcome development. 
The ILO consistently should follow up with member states regarding the domestic 
implementation of these standards. In making this recommendation this dissertation does not 
lose sight of the fact that the ILO  in fact monitors compliance or  fails to acknowledge that the 
ILO often faces significant challenges due to member states failing to comply with their 
reporting obligations.295 The ILO  clearly prioritises monitoring of the governance and 
fundamental Conventions on a high priority basis.296 Although resource constraints and the 
overall importance of these conventions to an extent is a justification for  prioritisation,  
nevertheless it further undermines the effective implementation of conventions and 
recommendations designed to address the challenges facing workers in the informal economy.   
In respect of poor compliance by member states with their reporting obligations perhaps  the 
ILO would find value in interacting with  trade and sustainable development committees to 
exert pressure upon states to meet their obligations through these fora. Lyutov argues that states 
have proven more responsive to the potential for economic pressure than the “toothless 
measures” of the ILO.297 This observation appears to hold true considering the significantly 
higher rates of compliance with decisions by bodies established under international economic 
law such as the appellate body of the WTO.298 
Despite compliance with the ILO’s instruments particularly those aimed at protecting workers 
in the informal economy generally being rather poor, positive developments should not be 
ignored. The establishment of fora for informal economy workers to engage in collective 
bargaining with municipalities could  enhance the opportunities for the voice and 
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representation for these workers to be more salient.299 However, the pilot forum in the City of 
Johannesburg, for example, currently does not extend to waste pickers,300  potentially it could 
be extended should it prove successful in respect of the workers currently covered.301  
The meetings of the national task team on the implementation of recommendation 204 could 
be used more effectively to lobby for the integrated legal and policy framework called for by 
the recommendation. As indicated in this chapter the aspect regarding the need for regulated 
access to “public natural resources” such as waste is particularly important in the Fourth 
Industrial Age.302 This regulation of access can ensure that even where new technologies have 
the potential to limit access to waste these workers nevertheless have continued access in 
specified parameters. Such regulation can provide waste pickers with a degree of legal certainty 
in respect of their right to access waste where landfills or waste collection activities are 
privatised.  
Furthermore, organisations representing the interests of waste pickers could join trade unions 
in lobbying for the ratification of the ILO Harassment Convention or at the very least for key 
amendments to PEPUDA or the EEA better to protect these workers from violence and 
harassment in the world of work.303 The national task team on the implementation of 
recommendation 204 has a clear responsibility to guide the adoption of an integrated legal and 
policy framework in respect of “the elimination of all forms of discrimination and violence, 
including gender-based violence, at the workplace”. The task team can serve as an important 
first point of contact between organisations representing workers in the informal economy and 
government in creating a dialogue on extending increased protection from harassment to these 
workers including waste pickers. 
In many instances regional organisations have had greater success in encouraging the 
ratification of ILO conventions than the ILO itself. This is evidenced by the strong role the 
SADC played in placing pressure upon its member states to ratify the fundamental 
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conventions.304 However, implementation of SADC standards is subject to many of the same 
weakness underlying that of the ILO. These standards similarly must be incorporated into 
domestic law in order to amount to more than mere ‘soft’ law. SADC instruments increasingly 
should cater to a broader range of organisations than trade unions in its freedom of association 
and collective bargaining provisions.  As previously indicated traditional trade unions have 
proven largely ineffective in organising workers in the informal economy; providing protection 
only for traditional trade unions can undermine the voice and representation for workers in the 
informal economy such as waste pickers. 
Ideally, courts should interact with the right to development in interpreting the scope and 
content of a municipality’s obligation to promote the social and economic development of the 
community. The right to development particularly is well-suited to provide protection to waste 
pickers and other workers in the informal economy in the Fourth Industrial Age. The right to 
development represents the clearest legally binding obligation to ensure that a human-centred 
approach is taken to the Fourth Industrial Age. Its obligation on states to ensure that the 
capacity of its people to benefit is increased rather than diminished places a dual obligation on 
states, first, to regulate development to ensure that adverse effects are reduced or eliminated 
and, second, not stifle development (including technological development) which has the 
potential to enhance peoples’ capacity for development. 
It is apparent that states’ obligation to provide workers in the informal economy with labour 
and social protection inextricably is linked to their human rights law obligations more broadly. 
This link is well demonstrated by the CESCR’s recommendation that South-Africa should 
extend labour and social protection to these workers in line with obligations under the ICESCR.  
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Chapter 3 
The Contemporary Regulatory Framework 
3.1 Introduction 
The Constitution is the supreme law of the Republic; its provisions have a significant impact 
on the manner in which the work conditions of waste pickers are regulated.305 This chapter  
first sets out the legal and policy framework by analysing sections of the Constitution 
potentially of relevance to the situation of waste pickers. This chapter then proceeds to analyse 
the potential impact of legislative and policy provisions on waste pickers. This discussion 
includes an analysis of regulation at a municipal and individual landfill level, using case studies 
drawn from particular municipalities and permit conditions of the different landfills in a 
particular municipality.  
This chapter considers a conceptual framework for the legal status of landfill-based waste 
pickers in relation to their status as employees. Potentially they could be viewed as employees 
and accordingly will be entitled to the full protective scope of key labour law instruments such 
as the LRA and BCEA, but this circumstance is not the key focus of this study. The majority 
of waste pickers fall outside of the protective scope of contemporary labour law and the 
peculiar circumstance of their employment renders problematic the practical enforcement of 
their rights.306 
3.2 The constitutional framework 
A number of constitutional provisions impact waste pickers. The delineation of functions 
among various levels of government has a significant impact upon the regulation of waste 
management and by extension on waste pickers’ activities and their interaction with role 
players in the waste management sector. As stated in Chapter 1, the regulation of waste 
management is highly fragmented with the Constitution according municipalities jointly with 
the provincial government307 the competence to regulate waste management.308 The prominent 
role local government plays in the regulation and management of waste inevitably creates a 
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situation which gives rise to a number of constitutional rights, including waste pickers right to 
just administrative action,309 in interaction with the organs of state and other parties performing 
a public function. 
3.2.1 The right to equality 
Section 9 of the Constitution sets out the equality clause and prohibits unfair discrimination on 
any one or more of the listed grounds.310 This provision echoes the strong Constitutional 
commitment to the advancement and attainment of equality which includes having provision 
for the advancement of persons or categories of persons who have been the subject of unfair 
discrimination in the past.311 This provision for the promotion of equality is  important in that 
the majority of waste pickers are from previously disadvantaged groups312 and are impacted 
adversely by the legacy of apartheid policies reflecting discrimination in education and other 
essential social services. 
The Western Cape Division of the High Court has noted in this respect that-  
“The modern history of this country is characterised by over three hundred years of 
rule by a racial oligarchy. The result is that poverty remains racially distributed. In the 
circumstances, discrimination on the grounds of poverty would inevitably lead to 
indirect discrimination on the grounds of race”313 
The history of oppression underlies the requirement to promote substantive equality. The 
Constitutional Court has emphasised that the constitution seeks to promote not merely formal 
equality by which all persons are equal bearers of rights314 but substantive equality.315 
Substantive equality by way of contrast requires “an examination of the actual social and 
economic conditions of groups and individuals in order to determine whether the Constitution’s 
commitment to equality is being upheld”.316 Substantive equality acknowledges that merely by 
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removing discriminatory laws does not automatically render society equal as discriminatory 
legislation in the past has ongoing negative effects.317 
The ongoing dispute between waste pickers and private landfill owners at the Genesis landfill 
highlights the potential for tension between private property rights and waste pickers’ ability 
to sustenance.318 Consideration of the racial distribution of poverty is an important factor in 
establishing the balance between the competing interests. The concept of ‘transformative 
constitutionalism’  promotes the achievement of social change through law319  and the 
transformative nature of the Constitution has regard to broad considerations of substantive 
equality.320 Substantive equality focuses on outcomes and implies an analysis of the social and 
economic conditions of groups and individuals.321 The achievement of ‘decent’ work for all 
inextricably is linked to equality as Hepple correctly notes “[e]quality is at the heart of the 
notion of decent work.”322 
3.2.2 The right to human dignity 
Section 10 of the Constitution provides that “[e]veryone has inherent dignity and the right to 
have their dignity respected and protected”. This provision is broad and has been applied to 
protect a number of rights not explicitly recognised in the Constitution including the right to 
family life.323 Human dignity accordingly is a constitutional value and a justiciable right.324 
The Constitutional Court has indicated that the concept “informs the interpretation of many, 
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possibly all, other rights”.325 The Court has acknowledged the importance of the constitutional 
value of dignity in interpreting rights such as the right to equality, the right not to be punished 
in a cruel, inhuman or degrading way and the right to life.  In many instances where human 
dignity is affected adversely the primary breach may lie in a specific constitutional right such 
as the right to bodily integrity. However, where there is no specific right reliance can be placed 
upon the right to human dignity.326   Importantly, the SCA has explained that where a person 
“is unable to obtain wage-earning employment and is on the brink of starvation, which brings 
with it humiliation and degradation, and that person can only sustain him- or herself by 
engaging in trade, that such a person ought to be able to rely on the constitutional right to 
dignity” in support of such a right to trade.327 
The Constitutional Court in South African Informal Traders Forum v City of 
Johannesburg similarly indicated that the ability to earn and to support oneself is 
an important component of the right to human dignity and that without it persons face 
“humiliation and degradation”.328 These comments, although made in the context of informal 
trade,  in principle apply equally to waste pickers more broadly as informal economy workers; 
the same considerations of a need for sustenance that the court stressed in relation to the traders 
applies to waste pickers and their work.329 It is submitted that waste pickers can rely on the 
Constitutional right to human dignity in order to assert protection of their means of sustaining 
their livelihood where it is threatened through state action including through the adoption of 
new technology and/or privatisation.330 
3.2.3 The right to life 
Section 11 of the Constitution protects everyone’s right to life. The courts  consistently have 
held  the rights to life and dignity as the most important of all human rights.331 The right to life 
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shall refer only to those technologies which are likely to affect waste pickers livelihoods and not the adoption of 
technologies whose effects largely are inconsequential in relation to waste pickers. 
331 S v Makwanyane 1995 3 SA 391 (CC) par 144. 
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additionally is said to encompass more than “mere animal existence” and includes the right to 
a livelihood.332 For example, tension between the right to life and private property rights means 
property rights have to give way to some extent.333 This consideration is particularly important 
for example where the privatisation of a landfill threatens waste pickers’ access and by 
extension their means of sustaining their livelihood.334 Establishing a balance between private 
property rights and the right to life requires private parties  in this instance to permit waste 
pickers access to the landfill post-privatisation.  
3.2.4 The right to just administrative action 
The right to just administrative action guaranteed in Section 33 of the Constitution is important 
in the context considering waste pickers’ unique interaction with public authorities.335 The right 
to just administrative action provides groups such as waste pickers with procedural safeguards 
during the course of the implementation of privatisation measures or the adoption of the new 
technologies associated with the Fourth Industrial Age that pose a threat to sustaining a 
livelihood. The nature and extent of these procedural safeguards is discussed at greater length 
later in this chapter as part of an analysis of the Promotion of Administrative Justice Act,336 
(hereafter “PAJA”). 
Academics have long debated the interrelationship between administrative law and labour law; 
this debate intensified after the Constitutional Court in Gcaba v Minister for Safety and 
Security,337 found that a quintessential labour matter should not be considered simultaneously 
a matter of administrative law.338 This judgment should be read together with the Court’s earlier 
judgment in Chirwa v Transnet Ltd.,339 from which it is apparent that the Constitutional Court 
attempted to avoid a situation in which matters that ought to be instituted in the specialised 
Labour Court  instead are instituted in the High Court.340 It is submitted that this jurisdictional 
conflict does not arise in respect of waste pickers as the majority of these workers are not 
                                                          
332 Victoria & Alfred Waterfront (PTY) Ltd and Another v Police Commissioner of the Western Cape and Others 
2004 1 All SA 579 (C) (hereafter the “V&A Waterfront Case”). 
333 V&A Waterfront Case 
334 Ubisse case (n 47) par 8. 
335 Kutywayo Challenges and opportunities for promoting decent work in the informal economy: the case of 
the Bottle-Ke-Tlhago Cooperative Limited (dissertation 2015 Wits) 42. 
336 2 of 2000. 
337 2009 12 BLLR 1145 (CC). 
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340 Loots Public Employment and the Relationship Between Labour and Administrative Law (2013 thesis 
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“employees” who may approach the Labour Court and accordingly the courts ought to be less 
reluctant to apply to them the principles of administrative law. 
In practice the courts often have applied administrative law to informal traders,341 who 
similarly to waste pickers largely fall outside the protective scope of South African labour 
legislation. In principle there is no reason waste pickers cannot rely on the right to just 
administrative action to protect them from an unlawful exercise of public power. 
3.3 The contemporary legislative framework 
3.3.1 Waste pickers as employees 
3.3.1.1 The definition of an “employee” 
In South Africa protection by labour legislation is limited to those persons who are defined as 
“employees”;342  these generally are regarded as vulnerable and in need of legislative 
protection. These laws presume that those who fall outside the definition of “employee are in 
a commercial relationship and less in need of protection”.343 It has  been claimed that few other 
terms have as significant a potential to contribute to or undermine the attainment of social 
justice.344 The definition of an ‘employee’ as contained in the LRA refers to:  
“(a) any person, excluding an independent contractor, who works for another 
person or for the State and who receives, or is entitled to receive, any 
remuneration; and (b) any other person who in any manner assists in carrying 
on or conducting the business of an employer”345 
This definition is replicated, almost identically, for purposes of the EEA and the BCEA.346 
Although seemingly broad, the definition is vague and does not offer an interpreter much 
assistance beyond clarifying that an independent contractor is excluded from the term and that 
                                                          
341 See for example Makwickana v Ethekwini Municipality 2015 3 SA 165 (KZD) in which the High Court found 
that an impoundment of an informal trader’s goods is “an exercise of public power constituting an administrative 
action”. The unlawful impoundment of the trader’s goods in that case was set aside, and the court ordered the 
payment of damages. 
342 Van Staden Identification of the Parties to the Employment Relationship: An Appraisal of Teleological 
Interpretation of Statutes (thesis 2017 UP) 16. 
343 Van Staden (n 342) 16. 
344 Van Staden (n 342) 16. 
345 s 213 of the LRA. 
346 s 83 of the BCEA, however, grants the Minister the power to “deem” any category of persons to be employees 
for purposes of the Act by notice in the Government Gazette. 
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an employee is a person who works for another person for remuneration or a person who in 
any manner assists in carrying on or conducting the business of an employer.347 
 The second component of the definition nevertheless is important to waste pickers as it 
seemingly indicates that remuneration is not a prerequisite to a person being defined as an 
employee.348 Le Roux argues that the second part of the definition refers to a person other than 
those referred to in the first part of the definition.349 Considering that both parts of the definition 
must be read in conjunction with each other,350 part (b)  refers to a person other than an 
independent contractor who assists the employer.351 The concept of assistance in  conducting 
the employer’s business now generally is accepted as requiring that:  
“the person must not perform work or services which have the effect of providing 
assistance but assist in the carrying on or conducting of a business, assistance should 
be rendered regularly, there must be a legal obligation to render such assistance arising 
ex contractu or ex lege, and assistance should not be at the will and at the sole discretion 
of the one assisting.”352 
In the case of landfill-based waste pickers they often remove plastic bags and other windblown 
waste from fences pursuant to an understanding that this is a precondition to their continuing 
access to the landfill.353 This assistance therefore is not at the will or sole discretion of the 
waste pickers and arguably arises from an ex contractu obligation. This assistance is rendered 
on a regular basis as windblown waste must be removed from  fences on a continuous basis.354 
Had the waste pickers not rendered this assistance to the landfill operator, the operator would 
have been obliged to employ other persons to do the work.   It is a legal requirement for most 
landfills that windblown waste must be removed from fences at least once per day.355 
                                                          
347 Van Staden (n 342) 152. 
348 Grogan Workplace Law (2014) 22. 
349 Le Roux The Regulation of Work, Wither the Contract of Employment? An Analysis of the Suitability of the 
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In response to the high degree of uncertainty that surrounds the interpretation of the definition 
the legislature introduced a rebuttable presumption in s 200A of the LRA and s 83A of the 
BCEA.356 Section 83A of the BCEA provides that: 
“(1) A person who works for, or renders services to, another person is presumed, until 
the contrary is proved, to be an employee, regardless of the form of the contract, if any 
one or more of the following factors is present: 
(a) The manner in which the person works is subject to the control or direction of 
another person;  
(b) the person's hours of work are subject to the control or direction of another person;  
(c) in the case of a person who works for an organisation, the person is a part of that 
organisation;  
(d) the person has worked for that other person for an average of at least 40 hours per 
month over the last three months;  
(e) the person is economically dependent on the other person for whom that person 
works or renders services;  
(f) the person is provided with tools of trade or work equipment by the other person; or  
(g) the person only works for or renders services to one person.  
(2) Subsection (1) does not apply to any person who earns in excess of the amount 
determined by the Minister in terms of section 6(3).  
(3) If a proposed or existing work arrangement involves persons who earn amounts 
equal to or below the amounts determined by the Minister in terms of section 6(3), any 
of the contracting parties may approach the CCMA for an advisory award about 
whether the persons involved in the arrangement are employees.”357 
Should a person establish one of the foregoing factors they will be presumed to be an 
employee.358 In such instances the onus of proof falls on the employer who must rebut the 
presumption on a balance of probabilities.359 A number of these factors are present in the case 
of landfill-based waste pickers and  each is discussed briefly. In respect of the factor having 
regard to the hours of work being subject to the control or direction of another person, one must 
take into account landfill policy of setting out the “shift times” during which reclamation may 
                                                          
356 Fourie (n 306) 120. 
357 This presumption is also in line with the ILO Employment Relations Recommendation as discussed in 
paragraph 2.3.2 of this dissertation. 
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take place and  the set time by which windblown waste must be removed from fences.360 Likely, 
it is not practice at all landfills but from the Ubisse case it is apparent that a degree of direction 
and control does exist at some landfills. In respect of factor (e) economic dependence is 
indisputable. In this respect the court in Ubisse in relation to the Rooikraal landfill, for example, 
noted that the “only income of thousands of people who lived in the vicinity of Rooikraal was 
made through informal salvaging there”.361 With landfill operators increasingly providing 
waste pickers with PPEs factor (f) potentially is met. 
Therefore, in some instances landfill-based waste pickers are capable of satisfying the 
presumption, however presumption does not prove that a person is an employee but acts to 
assist  in satisfying the onus of proof362 by requiring the employer to show the reason a person 
who satisfies one or more of the presumptions is not an employee.363 The judgment by the LAC 
in Universal Church of the Kingdom of God v Myeni Mxolisi Justice364 found that the 
presumption is applicable only where there is a legally enforceable contract or contractual 
arrangement between parties.365 In that case, notwithstanding the pastor satisfying the 
presumption and an agreement being in place between the pastor and the church regulating 
such matters as his “subsistence allowance”, the court found that there was no mutual intention 
between the parties to enter into an employment relationship.366  
The court referred to a statement by the commissioner at the CCMA in which he explained that 
“[t]here is no doubt that the respondent [now the appellant] did not want to enter into an 
employment contract”. In response to this finding by the commissioner the LAC concluded 
that “on this basis alone” it can be concluded that there was no consensus to enter into an 
employment relationship.367 The court  in essence implied that there must be an intention to 
enter into an employment relationship through the use of the words “regardless of the form of 
contract”, which means that a contract does not have to be formal or in writing.368  This dictum 
could undermine protection for vulnerable workers as a great number of employers do not want 
to enter into a formal employment relationship in order to avoid the scope of application of 
South African labour law. In particular, it is inconceivable that landfill owners who do not 
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compensate waste pickers want to see them classified as employees. The extent to which waste 
pickers are able to rely on the presumption at this juncture is not clear.    
3.3.1.2 The NEDLAC Code of Good Practice: Who is an employee? 
In interpreting the statutory definition of “employee” one must also consider the NEDLAC 
Code of Good Practice: Who is an employee?.369 The Code intends to provide certainty and 
clarity as to who is an employee.370 It provides assistance to persons applying and interpreting 
labour law to understand and interpret the wide range of types of employment in the labour 
market including “disguised employment, ambiguous employment relationships, atypical 
employment and triangular employment relationships”.371 
3.3.1.3 The impact of the Co-Operatives Act on waste pickers’ status as employees 
The Co-Operatives Act,372 traditionally excluded members of cooperatives from the definition 
‘employee’. In respect of worker cooperatives, the Act provided that “[a] member of a worker 
co-operative is not an employee as defined in terms of the Labour Relations Act, 1995 (Act 66 
of 1995) or the Basic Conditions of Employment Act, 1997 (Act 75 of 1997)”.373 The Act then 
deemed the cooperative to be their employer for purposes of other labour and social protection 
legislation such as374 the Skills Development Act;375 the Skills Development Levies Act;376 the 
Unemployment Insurance Act377 and OHASA. 
The Co-Operatives Amendment Act,378 which came into effect on 1 April 2019, substituted the 
former Item 6.379 It now provides that “[a]n employee of a worker co-operative is any member 
or non-member of a cooperative who satisfies the definition of ‘employee’ as defined in the 
Labour Relations Act, 1995 (Act No. 66 of 1995)”.380 The removal of the express exclusion of 
these workers from the LRA’s scope of application is to be welcomed. However, these workers 
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entitlement to labour law and social protection is now again premised entirely upon them 
meeting the definition of ‘employee’ in the LRA.381 Premising labour protection for these 
workers upon them meeting the definition of ‘employee’ is particularly problematic when 
considering that the Labour Court in National Bargaining Council for the Clothing 
Manufacturing Industry (KZN) v Glamour Fashions Worker Primary Co-operative Limited 
and Others,382 (hereafter the “Glamour Fashions case” held that “members of a legitimate and 
properly constituted workers co-operative do not fall within the definition of employee in the 
LRA as they do not work for another person”.383 
It is acknowledged that the Glamour Fashions case was decided at the time when the previous 
Item 6 was still in force. Nevertheless, this does not detract from the potential challenges the 
judgment presents to workers operating within a cooperative, including many waste pickers, as 
its decision was based principally upon the courts finding that workers in a cooperative are not 
employees within the meaning of the LRA. In the Glamour Fashions case, the court 
additionally held that- 
“[m]embers of a legitimate and properly functioning co-operatives cannot be assessed 
against section 200A of the LRA since they do not work for or render services to a 
party distinct from the collective of which they are a part, even though their day-to-day 
work may be subject to the control of appointed managers.”384  
It is submitted that when considering the amendments to Item 6 in conjunction with the 
Glamour Fashions case it becomes apparent that the amendment created more problems than 
it solved. Furthermore, the amendments have potentially reduced the level of labour law and 
social protection these workers are entitled to by removing the provisions that deemed them 
employees for purposes of key social security legislation such as the UIF Act. These workers 
would now have to satisfy the individual requirements to be brought within the scope of 
application of each of these Acts. Ideally, Item 6 should again be amended to extend coverage 
to these workers in clearer terms.  
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3.3.2 Waste Pickers right to procedural fairness and the PAJA 
3.3.2.1 The development of the right to procedural fairness 
The promotion of socially inclusive development that encourages the participation of 
community members in shaping policy in respect of the diffusion and use of emerging 
technologies is core to understanding  the right to development and the WEF “human-centred” 
approach to the Fourth Industrial Age.385 In the South-African legal framework the procedural 
safeguards provided in administrative law play a key role in promoting the participation of 
workers in the informal economy in the shaping of policies likely to affect their livelihoods.386 
The provision of a constitutional right to just administrative action virtually was unheard of 
internationally at the time of its inclusion in the interim constitution.387 In South Africa the 
need for the provision was  clear after decades of significant abuse of executive power by the 
government.388 An essential element of administrative action in terms of s 33(1) of the 
Constitution is that it must be procedurally fair. Procedural fairness is a well-established 
principle of good administration.389  
Several important principles of natural justice, such as the audi alteram partem, inform the 
concept of procedural fairness. Baxter refers to the principles of natural justice as 
“administrative fairness in action”.390 During the previous administration parliament often 
limited the application of natural law principles by means of ouster or privative clauses under 
the guise of deference to the Executive.391 This historical experience culminated in the 
Constitutional recognition of procedurally fair administrative action enshrined in s 33(1) of the 
Constitution and given effect to by the provisions of s 3 and s 6(2)(c) of the PAJA. 
This study discusses waste pickers’ right to procedural fairness prior to the implementation of 
new technology or privatisation measures within the context of the PAJA.392 The PAJA was 
enacted to give effect to s 33 and in accordance with the principle of subsidiarity must be 
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applied rather than relying directly on a Constitutional right.393 This principle generally applies 
with little controversy in most branches of the law; in  administrative law some academics  note 
a tendency has developed whereby the court subverts the PAJA and relies directly upon the 
Constitution.394  
The tendency to avoid the PAJA conceivably resulted, at least in part, from the severely 
circumscribed definition of “administrative action” for purposes of the Act. Nugent JA has 
referred to the definition of administrative action in the PAJA as a “palisade of 
qualifications”.395 For purposes of this study it is presupposed that application of the PAJA as 
the point of departure remains the most appropriate,  though in an analysis of the limitations 
on the concept of administrative action it may well be concluded that a particular action falls 
short of the definitional requirements of the Act. In such instances review is possible under the 
principle of legality,396  which arises from the recognition that public authorities are constrained 
in every sphere by “the principle that they may exercise no power and perform no function 
beyond that conferred upon them by law”.397 It is important to note that several administrative 
law principles are applied in a similar manner irrespective of whether review occurs under the 
PAJA or the less stringent principle of legality. 
3.3.2.2 The concept of administrative action 
This dissertation analyses the elements of administrative action and determines whether the 
“palisade of qualifications” can be overcome in the case of waste pickers likely to be adversely 
affected by the implementation of new technology and/or privatisation. The concept of “public 
power” also is analysed in order to determine whether the PAJA continues to be applicable to 
the circumstances at a landfill post-privatisation. For purposes of the PAJA administrative 
action is defined to mean- 
“any decision taken, or any failure to take a decision, by – (a) an organ of state, when 
– (i) exercising a power in terms of the Constitution or a provincial constitution; or (ii) 
exercising a public power or performing a public function in terms of any legislation; 
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or (b) a natural person or juristic person, other than an organ of state, when exercising 
a public power or performing a public function in terms of an empowering provision, 
which adversely affects the rights of any person and which has a direct, external legal 
effect…”398 
The Constitutional Court has noted that this “rather unwieldy definition” can be distilled into 
seven elements: there must be (a) a decision of an administrative nature; (b) by an organ of 
state or a natural or juristic person; (c) exercising a public power or performing a public 
function; (d) in terms of any legislation or an empowering provision; (e) that adversely affects 
rights; (f) that has a direct, external legal effect; and (g) that does not fall under any of the listed 
exclusions.399 For purposes of this study it is not necessary to explore each of these elements 
in detail as for example it is immediately apparent that a municipality, intending to implement 
new technologies or privatisation measures is an organ of state and performs a public function. 
This study therefore focuses on those elements of the definition that may be contentious. 
In instances where waste management has been privatised it is important to note that the South 
African courts have recognised the power to review the actions of private persons exercising 
public power since the case of Dawnlaan Bellegings (Edms) Bpk. v Johannesburg Stock 
Exchange Ltd.400 The definition of administrative action in the PAJA similarly reflects the 
long-held position in terms of South-African law that it is the function being exercised that is 
of relevance in determining the existence of an administrative action rather than the 
functionary.401 The fact that the Constitution confers competence in respect of waste 
management upon provincial and municipal governments can be seen as recognition of the 
public nature of this power.402 The majority of activities undertaken in respect of waste 
management therefore are likely to satisfy the requirement of exercising a public power. 
The mere fact that the consideration of a decision to implement new technologies or 
privatisation measures has at that stage, not yet adversely affected the rights of waste pickers 
would not exclude the process from amounting to administrative action. The SCA notes in this 
respect that “[w]hile PAJA’s definition purports to restrict administrative action to decisions 
that, as a fact, ‘adversely affect the rights of any person’” a literalist meaning could not have 
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been intended403 as such an interpretation clearly is incompatible with s 3(1) of the PAJA which 
foresees that administrative action may or may not affect rights adversely.404 The SCA 
therefore notes that this qualification, read together with the requirement that it must have a 
“direct and external legal effect”,  likely is intended to mean that “administrative action is action 
that has the capacity to affect legal rights”.405 The concept of what constitutes a right for 
purposes of the PAJA will be analysed further below in relation to the procedural fairness 
requirements of s 3(1) of the PAJA. 
3.3.2.3 Sections 3 and 4 of the PAJA 
Section 3 of the PAJA provides for the right to procedurally fair administrative action affecting 
a particular person, whereas s 4 of the PAJA provides for the right to procedurally fair 
administrative action affecting the public.406 Importantly, a particular administrative decision 
can give rise to the application of both s 3 and s 4 of the PAJA407  as is likely to be the case 
where the municipality intends to privatise a landfill. The decision to privatise the landfill has 
an impact on the waste pickers on that particular landfill as a group (i.e, a class of persons) and 
has a potential to impact each individual waste picker on the landfill. The administrative 
flexibility envisaged by the PAJA nevertheless would allow the municipality to adopt a single 
set of procedures because the PAJA, and administrative law more broadly is not intended to 
bring about administrative paralysis.408 
The Constitutional Court has warned of the dangers in imposing overly stringent procedural 
fairness rules upon government. In Premier, Province of Mpumalanga v Executive Committee 
of the Association of Governing Bodies of State-Aided Schools; Eastern Transvaal409 the court 
noted in this respect that: 
“[i]n determining what constitutes procedural fairness in a given case, a court should 
be slow to impose obligations upon government which will inhibit its ability to make 
and implement policy effectively (a principle well recognised in our common law and 
that of other countries). As a young democracy facing immense challenges of 
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transformation, we cannot deny the importance of the need to ensure the ability of the 
executive to act efficiently and promptly.”410  
The state has a degree of flexibility in deciding on the most appropriate way to give effect to 
the procedural fairness obligations required in terms of administrative law. This flexibility 
however does not grant the state the ability to take administrative decisions with a blatant 
disregard for procedural fairness requirements. In instances where the law requires the 
application of the right to be heard in the exercise of a public function and the decision-maker 
fails to comply the courts have the power to rescind the decision or declare it invalid, void and 
unenforceable.411 
Section 3(1) of the PAJA provides that “[a]dministrative action which materially and adversely 
affects the rights or legitimate expectations of any person must be procedurally fair”. The 
Constitutional Court has noted that s 3(1) is “the key provision in PAJA that gives effect to the 
right entrenched in s 33(1) of the Constitution”.412 Section 3(2)(b) of the PAJA further  sets out 
a number of requirements aimed at the realisation of the right to procedurally fair 
administrative action including a reasonable opportunity to make representations and adequate 
notice of any right of review or internal appeal. These somewhat stringent requirements are 
tempered by the Act’s provision for a departure from these requirements in appropriate 
circumstances.413 In determining whether a departure is appropriate, regard must be paid inter 
alia to the need to promote efficient administration and good governance.414 
The number of waste pickers affected by a particular decision therefore conceivably can have 
an impact on whether the procedures as set out in s 3 or those in s 4 of the PAJA should be 
followed. In instances where there are relatively few waste pickers who are affected, such as 
the privatisation of a single landfill, the appropriate avenue to apply may be the s 3 procedures. 
Where a municipality contemplates a decision, such as the implementation of a pneumatic 
waste management system, the impact is broader and affects a potentially large and 
indeterminate number of waste pickers. In these instances following the procedures in s3 can 
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defeat the constitutional commitment to efficient administration415  and in these cases it is 
appropriate for a municipality to follow the procedures in s 4 of the PAJA. 
In order for s4 of the PAJA to be applicable the administrative action in question must 
materially and adversely affect the rights of the public; the rights public be at issue and  the 
administrative action must have a general and significant public impact.416 In order to have a 
general effect the administrative action “must apply to members of the public equally and 
impersonally”.417 
An administrator is granted discretion in terms of s 4(1) of the PAJA in deciding which of the 
processes set out therein is most appropriate to follow in order to give effect to the right to 
procedurally fair administrative action in the circumstances. The range of options an 
administrator can select from include holding a public inquiry in terms of s 4(2) of the PAJA;418 
following a notice and comment procedure in terms of s 4(3) of the PAJA419 or to hold both a 
public inquiry and follow a notice and comment procedure.420 Importantly, however, the 
administrator's decision on which process to follow or a failure to decide on a process is 
excluded specifically from the definition of administrative action and accordingly is not 
reviewable under the Act.421 Hoexter argues that this exclusion has the effect of making the use 
of the procedures set out in s 4 of the PAJA appear entirely voluntary.422 Should the 
administrator completely fail to adopt any procedure, persons whose rights are affected 
adversely nevertheless may seek a review under the more flexible principle of legality.423 
Once the administrator has selected which of the processes to follow in terms of s 4(1) the 
administrator must follow the process as required by the particular subsection of the PAJA 
dealing with that process. The subsections of the PAJA relating to the requirements of each 
procedure are not excluded from the definition of administrative action and non-compliance 
potentially is reviewable under the Act.424 However, the administrator is permitted to depart 
                                                          
415 Joseph’s case par 29 in respect of administrative efficiency as an important goal in a democratic society. 
416 King and Reddell “Public participation and water use rights” 2015 PELJ 944 946. 
417 King and Reddell (n 416) 946. 
418 s 4(1)(a) of the PAJA. 
419 s 4(1)(b) of the PAJA. 
420 s 4(1)(c) of the PAJA. 
421 King and Reddell (n 416) 946. 
422 Hoexter Administrative Law (2014) 409-410. 
423 King and Reddell (n 416) 946. 
424 King and Reddell (n 416) 946. 
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from these processes in appropriate circumstances having regard to substantially the same set 
of circumstances as those explained in relation to s 3 above.425 
In Minister of Home Affairs and Others v Scalabrini Centre, Cape Town and Others the SCA 
agreed with the High Court that: 
“consultation entails ‘a genuine invitation to give advice and a genuine receipt of that 
advice’,  it is ‘not to be treated perfunctorily or as a mere formality’, and that 
engagement after the decision-maker has already reached his decision, or once his mind 
has already become ‘unduly fixed’, is not compatible with true consultation.”426 
This conception of adequate consultation is broadly in line with the consultation requirements 
set by the ACHPR as part of the Right to Development. In general, a municipality, when 
holding consultations prior to implementing new technologies or privatisation measures, must 
undertake these consultations with a view to earnestly considering inputs given by affected 
parties. Accordingly, it is submitted that announcing a decision to implement such measures as 
a fait accompli would not pass judicial scrutiny irrespective of whether the decision falls to be 
reviewed under the PAJA or the principle of legality. 
Furthermore, it is a fundamental concept of administrative law that rationality is the minimum 
requirement for the exercise of any public power.427 The Constitutional Court has explained 
that this concept requires an objectively-assessed rational relationship between the exercise of 
power on one hand and the purpose for which the power was given on the other..428 If the 
purpose for which an administrator was granted the power to select and apply an appropriate 
procedure is in order to give effect to citizens’ right to procedural fairness, for example it 
appears irrational to expect those waste pickers who are illiterate to make written 
representations.429 A municipality should ensure that the process it selects in order to give effect 
to the right to procedural fairness adequately considers the unique challenges facing workers 
in the informal economy. 
                                                          
425 s 4(4)(a) and (b) of the PAJA. 
426 Minister of Home Affairs and Others v Scalabrini Centre, Cape Town and Others 2013 6 SA 421 (SCA) paras 
42-43.  
427 Kruger “The South African Constitutional Court and the rule of law: The Masethla judgment, a cause for 
concern?” 2010 PELJ 468 482. 
428 Pharmaceutical Manufacturers Association of South Africa: In re Ex parte President of the Republic of South 
Africa 2000 3 BCLR 241 (CC) par 85. 
429 It is emphasised that the purpose of this sentence is not to suggest that all waste pickers are illiterate. The high 
rate of illiteracy among workers in the informal economy generally and specifically waste pickers is well 
documented. See in this respect inter alia  
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3.3.2.4 The exhaustion of internal remedies under the PAJA 
A litigant aggrieved by administrative action in accordance with Section 7(2)(a) of the PAJA 
must exhaust all internal remedies provided for in any other law prior to approaching a court.430  
Nevertheless, courts have discretion in terms of Section 7(2)(c) of the PAJA to excuse a litigant 
from exhausting all internal remedies “in exceptional circumstances” where it is in the interest 
of justice to so do.  The snail’s-pace at which South African government departments move 
renders such discretion essential to the realisation of administrative justice.431 It is submitted 
that although a delay in resolving the complaint through internal remedies arguably can be 
judicially reviewed as a failure to take a decision under Section 6(2)(g)  read together with 
Section 6(3) of the PAJA this approach is undesirable due to the fact that a court in such a 
proceeding  generally will ground the relief granted in Section 8(2) of the PAJA and the 
appropriate form of relief  likely is directing the administrator to take the decision.432  
The problem lies in the fact that the applicant’s initial complaint remains unresolved for the 
time being. It is submitted that an unreasonable delay in resolving an administrative dispute 
through internal remedies should constitute “exceptional circumstances” for purposes of 
s7(2)(c) of the PAJA and to hold to the contrary renders the right to just administrative action 
illusory. This approach is supported by the Constitutional Court in Koyabe v Minister of Home 
Affairs433 where it was explained that “if an aggrieved party had made an attempt in good faith 
to exhaust internal remedies, but had been frustrated in his or her efforts to do so, a court” may 
find this to constitute exceptional circumstances.434  
Plasket J in Reed v Master of the High Court435 held, it is submitted correctly, that: 
“Section 7(2) [of PAJA] does not … place an obligation on a person aggrieved by a 
decision to exhaust all possible avenues of redress provided for in the political or 
administrative system – such as approaching a parliamentary committee or a Member 
of Parliament, or writing to complain to the superiors of the decision-maker. Similarly, 
it is not required of an aggrieved person that he or she approach one or more of the 
                                                          
430 s 7(2)(a) of PAJA provides that …. 
431 Several examples of dilatory tactics employed by government departments (particularly the Department of 
Social Welfare) are discussed by the court in Vumazonke v MEC for Social Development, Eastern Cape and Three 
Similar Cases 2005 6 SA 229 (SE) par 10 and fn 20. 
432 s 8(2)(a) of the PAJA. 
433 2009 12 BCLR 1192 (CC). 
434 Koyabe v Minister of Home Affairs (n 433) par 48. 
435 2 ALL SA 429 (E). 
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Chapter 9 institutions – such as the Public Protector or the Human Rights Commission 
– prior to resorting to judicial review.”436 
The use of appropriate internal appeals procedures ought to be encouraged because generally 
they cost the aggrieved party nothing and the appeals body may consider an appeal on the 
merits of the matter, which for the most part is not the case in judicial review proceedings.  
3.3.4 Procedural fairness in terms of the principle of legality 
Although it is the author’s view that implementation of new technologies and privatisation 
measures amounts to administrative action in terms of the PAJA, the courts' tendency to avoid 
the PAJA necessitates a discussion of procedural fairness in terms of the more flexible principle 
of legality.437 A court is also more likely to apply the principle of legality where concern arises 
that the proposed measures too closely resemble policy decisions. It is a well-established 
principle of administrative law that the closer a decision is to policy the less likely it is to 
constitute administrative action.438 However, there has been some controversy over the nature 
and extent of the right to procedural fairness as a self-standing right under the principle of 
legality.439 
It has been argued that since the Constitutional Court judgment in Albutt v Centre for the Study 
of Violence and Reconciliation440 the principle of legality can impose procedural-fairness 
standards on the exercise of public power where it is irrational not to.441 Prior to that judgement 
the majority of the Constitutional Court In Masetlha v President of the Republic of South 
Africa442 held that even though the president’s exercise of the power to dismiss is subject to the 
requirements of legality it would not be appropriate “to constrain executive power to 
requirements of procedural fairness, which is a cardinal feature in reviewing administrative 
action”.443 These judgements create the impression that the Albutt and Masetla decisions are at 
“loggerheads”.444 
                                                          
436 Reed case (n 435) par 30. 
437 Henrico (n 394) 288. 
438 President of the Republic of South Africa and Others v South African Rugby Football Union and Others 1999 
10 BCLR 1059 (CC).  
439 Konstant “Administrative action, the principle of legality and deference – the case of Minister of Defence and 
Military Veterans V Motau” 2015 Constitutional Court Review 68 68. 
440 2010 3 SA 293 (CC). 
441 Murcott “Procedural fairness as a component of legality: Is reconciliation between Albutt and Masethla 
possible?” 2013 SALJ 260 261. 
442 2008 1 SA 566 (CC). 
443 Masetlha (n 442) par 77. 
444 Murcott (n 441) 261. 
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In the case of Minister of Defence and Military Veterans v Motau445 the Constitutional Court 
saw the need to provide clarity on this matter. The court noted that its earlier decision in 
Masetlha had been interpreted to “exclude the requirement of procedural fairness in the review 
of executive action as a stand-alone requirement under the principle of legality”446 and pointed 
out that this was an incorrect interpretation. According to the court the judgment in Masetlha 
does not stand for such an “unequivocal proposition”,447 instead the judgment in Masetlha was 
limited to the specific circumstances of that case.448 The court then reaffirmed its findings in 
Albutt that “procedural fairness obligations may attach independently of a statutory obligation 
[by] virtue of the principle of legality”.449 
It now is indisputable that where a decision does not amount to administrative action under the 
PAJA, nevertheless it may be subject to the requirements of procedural fairness under the 
principle of legality.   
3.3.5 Challenges in relying upon administrative law as opposed to labour law  
The unique dispute resolution procedures that exist in terms of South African labour laws have 
been designed  to ensure an expeditious and cost-effective resolution of labour disputes.450  It 
is clear that the procedures adopted by certain quasi-judicial institutions such as the CCMA 
aimed at resolving disputes quickly and fairly.451 The LRA adopted “a simple, quick, cheap 
and non-legalistic approach to the adjudication of unfair dismissal” by providing for the 
determination of dismissal disputes by final and binding arbitration.452 Conducting conciliation 
hearings at the CCMA the Commissioner sets out the process to be followed in an attempt to 
resolve the dispute processes comprising mediating the dispute, engaging in a fact-finding 
exercise as well as making recommendations to the parties which may take the form of an 
advisory arbitration award.453 At arbitration the Commissioner is afforded similar discretion 
                                                          
445 2014 5 SA 69 (CC). 
446 Manyika The Rule of Law, the Principle of Legality and the Right to Procedural Fairness: A Critical 
Analysis of the Jurisprudence of the Constitutional Court of South Africa (Dissertation 2016 UKZN) 57. 
447 Manyika (n 446) 57. 
448 Manyika (n 446) 57. 
449 Motau case (n 445) par 82. 
450 Van Eck “The constitutionalisation of labour law: No place for a superior labour court in labour matters (part 
2) Erosion of the Labour Courts Jurisdiction” 2006 Obiter 105 108. 
451 Nyenti “Reforming the South African social security adjudication system: Innovative experiences from South 
African non social security jurisdictions” 19 (2016) PELJ 1 20. 
452 Mashego v Cellier N.O. and Others 2016 37 ILJ 994 (LC) par 16. 
453 Nyenti (n 451) 21. 
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with an important goal being the resolution of the merits of the dispute “with the minimum of 
legal formalities”.454 
The CCMA’s simplified proceedings seem best suited to improve access to justice for the most 
vulnerable members of society; the simplified proceedings make it easier for complainants to 
represent themselves.455 A consideration of the steady increase in the number of cases referred 
to the CCMA would appear to establish that South Africans increasingly engage this forum.456 
In the 2014/15 financial year almost 172 thousand cases were referred to the CCMA in 
comparison with around 194 thousand referred to it in the 2018/19 financial year.457 With 
around 7 percent of all complaints being referred by domestic workers apparently there is  
increasing awareness among vulnerable workers of the value of the CCMA.458 
In contrast, the dispute resolution procedures in terms of administrative law have none of these 
advantages in consideration that claims under the PAJA can be heard only by the High Court 
of South Africa.459 It seems inconceivable that many workers in the informal economy will be 
able to afford to enforce their rights in the High Court. The presence of organisations aimed at 
promoting human rights and the interests of workers in the informal economy does assist some 
of these workers with the enforcement of their rights.460 Notwithstanding this positive 
contribution, a lack of resources faced by these organisations and a high degree of illiteracy 
among waste pickers results in many valid disputes not being resolved. 
3.4 Policy documents of relevance to the labour and social protection of waste pickers 
As previously indicated, there are a number of policy documents that can have an impact on 
the labour and social protection of waste pickers. The most significant of these policy 
documents is the Department of Water Affairs Minimum Requirements for Waste Disposal by 
Landfill which is discussed below. This policy document, although not designed specifically 
for the Fourth Industrial Age, addresses a number of waste pickers’ key labour law concerns 
                                                          
454 Nyenti (n 451) 21. 
455 Nyenti (n 451) 21. 
456 CCMA ‘2018/19 Annual Report of the Commission for Conciliation Mediation and Arbitration’ at 25.   
457 CCMA (n 456) Figure 6. 
458 CCMA (n 456) Figure 6. 
459 Although the definition of “a court” in the PAJA includes the Magistrates court a magistrate  in practice 
currently does not hear claims under the PAJA as the envisaged designation and training of certain magistrates in 
this field has not yet taken place. 
460 See for example the Socio-Economic Rights Institute which represented informal traders in their case against 
the COJ following an illegal seizure of their goods. SERI “South African Informal Traders Forum and Others v 
City of Johannesburg and Others ('SAITF')” available online at <https://www.seri-sa.org/index.php/19-
litigation/case-entries/206-south-african-informal-traders-forum-and-others-v-city-of-johannesburg-and-others-
saitf> (last accessed 2019-11-19). 
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including a safe working environment. In the discussion below it is demonstrated that this 
policy document creates a framework conducive of the development of greater labour and 
social protection for waste pickers in the Fourth Industrial Age.  
3.4.1 Department of Water Affairs Minimum Requirements for Waste Disposal by Landfill 
It is worth noting at the point of departure that there are three editions of the Department of 
Water Affairs Minimum Requirements for Waste Disposal by Landfill. Of these three editions 
only two are of relevance to this study, namely the 1998 and the 2005 editions. This study 
focuses on  both editions as a number of landfill permits expressly incorporate the 1998 edition 
whereas others refer simply to the “latest edition”, which is the 2005 edition.461 For ease of 
reference this study  refers to the 1998 edition as the “1998 Minimum Requirements” and to 
the 2005 edition as the “2005 Minimum Requirements”. 
The 1998 Minimum Requirements and the 2005 Minimum Requirements both note that the 
department discourages waste reclamation on landfills on account of the health and safety risks 
posed to waste pickers.462 The 2005 Minimum Requirements further indicates the 
Department’s desire to see salvaging at disposal sites gradually ended.463 The view adopted by 
the department therefore is that the formalisation of reclaiming activities on landfills called for 
by the Minimum Requirements is a temporary measure. This position taken by the department 
is in line with traditional views that regarded work in the informal economy as a passing 
occurrence. There is an increasing realisation internationally that this is not the case.464 It is 
unclear whether in light of the continued increase in the number of workers in the informal 
economy including waste pickers on landfills the department has revised its stance on this 
matter. 
The 1998 and 2005 Minimum Requirements both indicate that any waste salvage operation 
undertaken on a landfill must be formalised in the landfill operating plan.465 The formalisation 
of reclaiming activities should include regular consultation between the permit holder and 
                                                          
461 Reference to the 1998 edition is not confined to older permits. The Weltevreden landfill, the permit of which 
was issued as recently as 2017, expressly incorporated the 1998 edition into paragraph 4 of the permit conditions. 
This particular landfill’s permit is analysed later in this study as part of the regulation of waste picking in 
Ekhuruleni.  
462 s10.4.3 of the 1998 Minimum Requirements (n 44) above; s10.4.5 of the Department of Water Affairs Minimum 
Requirements for Waste Disposal by Landfill (2005) it is worth noting that the Department refers to waste pickers 
as “reclaimers” in these documents.  
463 s 10.4.5 of the 2005 Minimum Requirements (n 462) above. 
464 Fourie (n 9) 167. 
465 s 10.4.4 of the 1998 Minimum Requirements (n 44) above. 
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waste pickers on the site as well as the provision of “appropriate safety measures”;466 both 
Minimum Requirements indicate that “appropriate safety measures” includes the provision of 
safety clothing467 however the 2005 Minimum Requirements  includes the provision of 
“drinking water, and ablution and sanitation facilities” as an integral part of appropriate safety 
measures.468 If these requirements are fully implemented, they could significantly enhance 
health and safety in the workplace for waste pickers. From recent studies conducted on waste 
pickers’ access to facilities on landfills it appears there is a measure of progress being made in 
implementing the requirements; Schenk et al indicate that most of the landfills they came 
across in their research have taps or tanks available to provide waste pickers with drinking 
water.469 Challenges  remain in respect of several other aspects such as access to sanitation 
facilities with a mere 50.2% of waste pickers reporting that they have access to toilets on the 
landfill site.470  
The full implementation and enforcement of the Minimum Requirements therefore, remains 
elusive, possibly, at least in part, it is the result of the Minimum Requirements lack of legal 
force where these provisions are not incorporated into a landfill’s permit conditions.471 In some 
instances the lack of compliance with the Minimum Requirements appears simply to form part 
of a landfill’s broader lack of legal compliance, for example, as is the case on a landfill 
observed by Schenk et al where they noted that the facility did not provide a female employee 
tasked with registering incoming trucks with access to water and ablution facilities.472  
In further expanding upon a landfill’s health and safety obligations to waste pickers, the 1998 
Minimum Requirements provides that: 
“In terms of the Occupational Health and Safety Act, 1993 (Act 85 of 1993), the 
operator of the landfill is responsible for the safety and wellbeing of the waste 
reclaimers on the site. The operator must, therefore, ensure that the reclaimers, as a 
minimum, wear suitable protective clothing, in particular industrial gloves and boots 
                                                          
466 s10.4.3 of the 1998 Minimum Requirements (n 44) above; s10.4.5 of the 2005 Minimum Requirements (n 462) 
above. There is a slight difference in wording between the 1998 and 2005 Minimum Requirements in this respect 
although the core provision remains largely the same. The 2005 Minimum Requirements for example includes 
both “interaction and consultation” whereas the 1998 Minimum Requirements only refers to “consultation”. 
467 s10.4.3 of the 1998 Minimum Requirements (n 44) above; s10.4.5 of the 2005 Minimum Requirements (n 462) 
above. 
468 s10.4.5 of the 2005 Minimum Requirements (n 462) above. 
469 Schenk et al “Exploring the Potential Health Risks Faced by Waste Pickers on Landfills in South Africa: A 
Socio-Ecological Perspective” 2019 International Journal of Environmental Research and Public Health 2059 
2068. 
470 Schenk et al (n 469) 2068. 
471 Oelofse (n 45) above. 
472 Schenk et al (n 469) 2068. 
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with protective soles. They should also wear highly visible tunics. If this equipment is 
provided by the Permit Holder, it could also become an effective means of 
identification and of ensuring that reclaimers are registered.” 
The Department does not clarify in what section of the Occupational Health and Safety Act 
(OHASA) it sources this obligation, which might derive simply from s9 of OHASA dealing 
with employers’ obligations to persons other than their employees473 or it might amount to an 
extension of OHASA to waste pickers by virtue of the Minimum Requirements. Parties in 
contracts of employment often agree  for example to extend the provisions of the BCEA in 
respect of overtime worked to workers who fall outside of the monetary threshold in respect of 
those provisions.474 Therefore, it does not appear to be improper to extend labour law 
provisions contractually in certain instances accordingly, it is permissible for OHASA to be 
extended to a degree to waste pickers operating on a particular landfill. However, in such 
instances the Act cannot be extended in its entirety but will likely be interpreted as akin to an 
agreement to observe certain fundamental principles. 
The foregoing explanation, which is contained in Appendix 10.3 to the 1998 Minimum 
Requirements, differs from the expectation of observance of the provisions in the main text in 
that the main text clearly provides that the provision of safety clothing forms part of appropriate 
safety measures to be taken by the landfill operator. The main text indicates an obligation on 
the landfill operator to provide safety clothing whereas the Appendix implies a degree of 
discretion with the use of words such as “[i]f this equipment is provided by the Permit Holder”. 
This lack of clarity further undermines the effective implementation of the Minimum 
Requirements. Nevertheless, it is submitted that to the extent there is a conflict between the 
main text and the Appendix the main text should prevail. Support for this view is found in the 
position regarding conflicts between an Act and an attached schedule or rule in respect of which 
the courts  consistently hold that although a schedule or rule attached to a Statute and forming 
part of it is binding, should a clear conflict arise between either “and a section in the body of 
the Statute itself, the former must give way to the latter.”475 
                                                          
473 s9(1) of OHASA provides that- “Every employer shall conduct his undertaking in such a manner as to ensure, 
as far as is reasonably practicable, that persons other than those in his employment who may be directly affected 
by his activities are not thereby exposed to hazards to their health or safety.” 
474 CDH “Employment Laws of the World” 2019 available online at 
<https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Laws-of-
the-World.pdf> (last accessed 2019-12-05). 
475 Executive Council of the Western Cape Legislature and Others v President of the Republic of South Africa and 
Others 1995 10 BCLR 1289 (CC) par 33. 
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3.5 The regulation of waste pickers in select metropolitan municipalities and landfills 
In this part of the chapter case studies are used to examine the regulation of waste pickers 
within the City of Johannesburg Metropolitan Municipality (hereafter the “COJ”), the 
Ekurhuleni Metropolitan Municipality and the Cape Town Metropolitan Municipality. In these 
case studies the regulation at individual landfills will be analysed by considering permit 
conditions and a range of other documents such as tender agreements. These case studies are 
undertaken with a view to highlighting the vastly different approaches taken by different 
municipalities and will further highlight the fragmentary nature of the contemporary legal 
framework in support of arguments for legal uniformity. Table 3 below showcases the extent 
to which landfill permits in these municipalities incorporate the Minimum Requirements.476 
Table 3: Landfill Permits Incorporating the Minimum Requirements 
Municipality Number of General 
Waste Landfills in 
Municipality477 
Number of Landfills 
Incorporating the 
Minimum 
Requirements478 
Number of Permits 
Referencing 
Reclamation479 
City of Johannesburg 
Metropolitan 
Municipality 
 
17 
 
6480 
 
                                                          
476 See paragraph 3.4.1 of this dissertation in respect of a discussion of the role the Minimum Requirements can 
play in extending labour and social protection to waste pickers as well as the importance of incorporating these 
Minimum Requirements as binding permit conditions.  
477 General Waste Landfills here refers to licensed landfills within a particular municipality which is permitted 
to receive general waste i.e waste other than hazardous waste. Hazardous waste landfills are excluded from the 
table as it is government policy that reclamation shall not be permitted on landfills set up for receiving 
hazardous waste. 
478 For purposes of this table a license will be considered as incorporating the Minimum Requirements only if it 
incorporates it in the overall management of the landfill. Referring to the Minimum Requirements in a limited 
context, for example condition 3.2 of the Zincor landfill permit, which merely provides that the types of waste 
acceptable shall be in accordance with the Minimum Requirements appear insufficient to bind the landfill to the 
substantive provisions of the Minimum Requirements. Instances where there is such limited incorporation are 
excluded from the figures indicated under this heading in the table. 
479 It is important to determine the number of permits addressing the permissibility of reclamation in light of s 
51(1)(i) of NEM:WA in terms of which a permit must indicate “if applicable, the conditions in terms of which 
salvaging of waste may be undertaken”. In the absence of a reference to reclamation generally it is not 
permissible for reclamation to take place on the landfill concerned. 
480 The proportion of landfills in the COJ where the Minimum Requirements are incorporated in the license as a 
percentage of all landfills in the municipality is the lowest of all the case studies. However, unlike Cape Town 
for example this incorporation mostly is in respect of active landfills as opposed to landfills in the process of 
decommissioning. Of the 6 landfills incorporating the Minimum Requirements five also permit reclamation. The 
landfills permitting reclemation are the Carltonville landfill; the Gamsberg landfill; the Libro Park landfill; the 
Marie Louise landfill and the Robinson Deep landfill. The specific condition of the permit of each of these 
landfills permitting reclamation is cited in (n 481) below.  
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15481 
Ekurhuleni 
Metropolitan 
Municipality 
 
11 
 
6482 
 
6483 
Cape Town 
Metropolitan 
Municipality 
 
21484 
 
13485 
 
11486 
Source: South African Waste Information Centre (SAWIC)487 
                                                          
481 Of these fifteen permits nine allow reclamation whereas the others expressly prohibit the undertaking of any 
reclamation activities on the landfill. Those permitting reclamation can be seen from: condition 5.6 of the 
Carltonville landfill permit; condition 5.1.4 of the Ennerdale landfill permit; condition 5.4 of the Gamsberg 
landfill permit; condition 5.5 of the Goudkoppies landfill permit; condition 5.3 of the Koppies landfill permit; 
condition 5.6 of the Libro Park landfill permit; condition 5.6 of the Marie Louise landfill permit; condition 5.6 
of the Robinson Deep landfill permit and condition 5.5 Vaal Reef Domestic Waste Site permit. 
482 Two of these landfills permits, incorporating the Minimum Requirements, also expressly prohibit any 
reclamation activities. These are the Enstra Mill and Platkop landfills. This prohibition is provided for in 
condition 3.4.2.2 of the Enstra Mill Landfill Permit and in condition 5.1.6 of the Platkop Landfill Permit. 
483 Of these six permits only two allow reclamation whereas the others expressly prohibit the undertaking of any 
reclamation activities on the landfill. Those permitting reclamation can be seen from: condition 5.5 of the Leslie 
Gold Mine landfill permit and condition 4.5(c) of the Weltevreden landfill permit. Throughout this dissertation 
the Weltevreden landfill permit is considered as an example of best practice. Condition 4.5(c) not merely 
provides that reclamation shall be permitted as do the other landfill permits but instead provides: “Waste 
entering the site must be reclaimed in an area demarcated by the municipality as a safe space for reclamation 
activities…”. 
484 It is important to note that from a basic search of the SAWIC it may at first glance appear as if there are 
around 30 landfills of this sort in the Cape Town Metropolitan Municipality. However, this would be incorrect 
as a large number of these permits are issued in respect of the same landfill and either vary or repeal and replace 
an earlier version of the landfill in questions permit. This is for example the case with the Witsand landfill 
where the latest landfill permit which was approved on 30 September 2019 repealed and replaced the earlier 
version, approved in the previous year on 24 July 2018, which itself repealed and replaced yet another earlier 
version adopted in 2014. When conducting a basic search on SAWIC the system does not always indicate which 
permits or licenses have been repealed. This information can only be obtained after considering each individual 
permit. 
485 At first glance this relatively widespread express incorporation of the Minimum Requirements may appear to 
be to the advantage of waste pickers. However, within the Cape Town Metropolitan Municipality the Minimum 
Requirements are mostly incorporated in the permits of those landfills which are in the process of closing and/or 
decommissioning. This is for example the case in respect of: the Sarepton landfill; the Gordons Bay landfill; the 
Maccassar waste disposal facility; the Mamre landfill; the Noordhoek landfill; the Strandfontein landfill and the 
Witsand landfill. In each of the foregoing instances their permits expressly limit the activities of the landfill to 
the decommissioning and closure of the landfill in question.  
486 Of these eleven permits five allow reclamation whilst the others expressly prohibit the undertaking of any 
reclamation activities on the landfill. Those permitting reclamation are: condition 5.5 of the Bessiekop landfill 
permit; condition 5.5 of the Brackenfell landfill permit; condition 5.5 of the Vanrhynsdorp landfill permit; 
condition 5.1.4 of the Vissershok North landfill permit; condition 5.6 of the Coastal Park landfill permit. 
487 A study examining the extent to which the Minimum Requirements have been incorporated into landfill 
permits has not been done before. In creating this table, the author therefore had to examine each landfill permit 
individually. Accordingly, the source indicated (the Department of Environmental Affairs’ SAWIC) is the 
source of the underlying data- being the Centre where all landfill permits are made available for public 
inspection. All landfill permits referenced in this study can thus be accessed on the SAWIC website at 
<http://sawic.environment.gov.za/?menu=88> (last accessed 2019-12-02). 
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3.5.1 The regulation of waste picking in the Johannesburg Metropolitan Municipality 
The City of Johannesburg Metropolitan Municipality Waste Management By-Laws488 commits 
the city to a waste management hierarchy; by order of priority: “(a) waste avoidance, waste 
minimisation and waste reduction; (b) re-use; (c) recycling, reprocessing and treatment and (d) 
disposal.” As indicated in chapter 1 waste pickers play a significant role in the promotion of 
the second and third-order of priority and Statistics South Africa estimates that 23.8% of 
households rely exclusively on waste pickers to remove waste sorted for recycling.489 This 
situation highlights the significant contribution that waste pickers make to the attainment of 
municipalities’ sustainable development goals. 
The COJ has implemented by-laws in respect of the transportation of waste that  potentially 
can have an impact on trolley pushers and their livelihood. These by-laws provide that: 
“(1) No person may:-  
(a) operate a vehicle for the conveyance of waste upon a public road unless the vehicle 
has a body of adequate size and construction for the type of waste being transported;  
(b) fail to maintain a vehicle used for the conveyance of waste in a clean, sanitary and 
roadworthy condition at all times;  
(c) fail to cover loose waste on an open vehicle with a tarpaulin or suitable net;  
(d) cause or permit any waste being transported in or through the Council’s jurisdiction 
to become detached, leak or fall from a vehicle transporting it, except at a waste 
disposal facility; or  
(e) transport waste in a manner that would cause nuisance or environmental pollution.  
(2) Subject to the provisions of subsection (1), all transportation of waste must comply 
with the National Road Traffic Act, 1996 (Act No. 93 of 1996).  
(3) Any person engaged in the transportation of waste must take all reasonable 
measures to prevent any spillage of waste or littering from a vehicle used to transport 
waste, and where waste is spilled, immediately clean-up the spilled waste.”490 
                                                          
488 Published under LAN 1012 in Gauteng Provincial Gazette 216 of 30 July 2013 (hereafter the “COJ Waste 
Management By-Laws”). 
489 Statistics South Africa GHS Series Report Volume IX: Environment, in-depth analysis of the General 
Household Survey 2002–2016 (2018) 37. 
490 s 32 of the COJ Waste Management By-Laws.  
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The trolleys used by street-based waste pickers to convey the recyclables they collect are 
unlikely to comply with the National Road Traffic Act,491 (hereafter the NRTA) and 
accordingly with the aforementioned by-laws. There is no example of these provisions being 
used for the impoundment of waste pickers’ goods or for the imposition of a fine.492 Were these 
provisions to be applied strictly to waste pickers, potentially they could be declared 
unconstitutional. It is acknowledged that the state has a legitimate interest in regulating road 
safety493 but the hardship imposed on waste pickers by requiring them to have a vehicle that 
complies with the NRTA essentially will render them incapable of continuing to work. 
These workers, who are engaged in the informal economy through no choice of their own, do 
not possess the economic resources to purchase vehicles as many  do not  earn sufficient to pay 
for shelter.494 The majority of these workers are unlikely to be in possession of a valid driver’s 
license. The strict implementation of these by-laws therefore deprives waste pickers of the 
means of sustaining their livelihood and the effect of the restriction implicates their rights to 
equality and human dignity. 
Landfill permits within the COJ additionally rarely contain substantive provisions on the 
regulation of waste picking.495 The Ennerdale landfill permit for example merely provides that 
waste reclamation may be undertaken on a designated portion of the landfill provided that 
safety precautions in terms of the Occupational Health and Safety Act and its Regulations are 
adhered to.496 Furthermore, the permit does not incorporate adherence to the Minimum 
Requirements as a permit condition. The striking contrast between these limited provisions and 
those on certain landfills in the Ekurhuleni Metropolitan Municipality will become apparent 
below. Waste pickers in the COJ  are at a comparative disadvantage to their peers on certain 
landfills in Ekurhuleni in so far as labour and social protection is concerned. 
                                                          
491 93 of 1996. 
492 Although, for example there are not  news reports of these by-laws being used to seize waste pickers’ trolleys 
some waste pickers have mentioned (to a number of researchers) that their trolleys have been seized. In certain 
instances the municipality had indicated that these seizures took place as a result of by-law infractions without 
specifying which by-law. It is  possible  at least some of these seizures were premised upon these by-laws. See 
in this respect Baker “Empowerment of Waste Pickers in the City of Johannesburg, creating an enabling 
environment for the informal waste sector to participate in municipal waste service delivery” 2016 Proceedings 
of the 23rd WasteCon Conference 171 174. 
493 That states have a legitimate interest in promoting road safety is widely recognised across the world see inter 
alia Raymond Motor Transportation, Inc. v Rice 434 U.S. 429 (1978) in respect of the United States and 
Commission of the European Communities v United Kingdom of Great Britain and Northern Ireland (RE 
Tachographs) Case 128/78 (7 February 1979, ECJ) in respect of the position in the EU. 
494 Schenk, Blaauw and Viljoen “Enabling factors for the existence of waste pickers: A systematic review” 2016 
Social Work 35 46. 
495 See table 2 of this dissertation above. 
496 Ennerdale landfill permit  Par 5.1.4 
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3.5.2 The regulation of waste picking in the Ekurhuleni Metropolitan Municipality 
The Ekurhuleni Metropolitan Municipality Solid Waste By-Laws497 contain a limited number 
of provisions of potential relevance to waste pickers. It provides among others that a person 
may not enter a landfill for any purpose other than the disposal of waste498 and that “[n]o person 
shall enter a landfill site or refuse transfer station or mini disposal site with the purpose of 
scavenging”.499 These provisions as well as the recognition that at the time of the adoption of 
these by-laws waste pickers were widely referred to as scavengers indicate that  ostensibly 
waste picking on landfills is forbidden. In practice, this particular aspect of the by-laws has 
been virtually impossible to implement. Socio-economic circumstances force many 
unemployed persons to resort to illegally entering landfills even vandalising palisade fences 
meant to keep them out.500 
The municipality in practice takes a more sensible approach to the regulation of waste picking 
notwithstanding the wording of the by-laws. The tender document put out for the maintenance 
and operation of the Weltevreden landfill, for example provides that the operator will be 
responsible for “[m]anaging the interaction between the Waste Pickers and Site Operator”.501 
This tender document offers further insights into the municipality’s stance on waste pickers 
and makes clear that the municipality continues to aim for the eventual prohibition of waste 
picking. However, the document acknowledges that landfills represent an important source of 
income for a segment of the population and scavenging cannot  be entirely eliminated at this 
time.502  
The municipality’s view of waste picking as merely a passing occurrence is questionable, 
particularly in light of the fact that the number of workers in the informal economy in 
Ekurhuleni has grown exponentially. The number of workers engaged in informal employment 
in the municipality is estimated to have increased by 24.7% quarter-over-quarter in the second 
                                                          
497 Published under LAN 275 in Gauteng Provincial Gazette 51 of 6 March 2002 (hereafter the “Ekurhuleni Waste 
By-Laws”).  
498 s21(3) of the Ekurhuleni Waste By-Laws.  
499 s21(4) of the Ekurhuleni Waste By-Laws. 
500 Gumbi Current Waste Management and Minimisation Patterns and Practices: An Exploratory Study on the 
Ekurhuleni Metropolitan Municipality in South Africa (dissertation 2015 UNISA) 97. 
501 Ekurhuleni “Final bid document for the operation and management of the Weltevreden landfill” 64 available 
online at <https://www.ekurhuleni.gov.za/attachments/article/8894/FINAL%20BID%20DOCUMENT%20-
%20AWMS%20022019%20%20OPERATION%20AND%20MAINTENANCE%20OF%20THE%20WELTEV
REDEN%20LANDFILL%20SITE.pdf> (last accessed 2019-11-20). 
502 Final Bid Document (n 501) 65. 
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quarter of 2019 whereas the number of workers in formal employment declined by around 
4.1% in the same period.503 On a year on year basis the increase in the number of workers 
engaged in informal employment at 31.8% is even higher. Unless there is a major reversal of 
these trends it seems unsustainable to suggest that waste picking and other informal economy 
activities are a passing occurrence. 
The “transitional” arrangements within the tender document nevertheless contain  provisions 
that can act in advancing waste pickers’ rights at work. In accordance with these arrangements 
the operator of the landfill must- 
“a) Develop and submit within 20 working days from date of the site handover an on-
site waste reclamation plan to be approved by relevant authorities to facilitate, 
formalise and control reclamation activities;  
b) Manage the process of site access for the waste reclaimers that are permitted to enter 
the site during normal working hours;  
c) Record the total amount of waste reclaimed from site and provide evidence thereof 
on a monthly basis;  
d) Develop and submit for approval within 20 working days from date of site handover 
a health and safety manual for the landfill site in order to encourage safe working 
conditions and ultimately improve safety and minimise health risks;  
e) Manage the waste reclaimers at the working face in order to minimize the interaction 
between the plant and/or equipment used on the landfill site and the waste reclaimers. 
It will be responsibility of the Operator to ensure that the waste reclaimers are kept 
away from the plant at all times at the working face. No waste reclaimer is allowed to 
come closer than 10 meters from any moving plant.  
f) Convey regular meetings with the Waste Pickers or their representatives, in order to 
educate them and negotiate with them where applicable.”504 
 
These arrangements in respect of the Weltevreden landfill ought to be read together with the 
license conditions which are discussed below. Immediately, it is apparent that the tender 
document’s stance on waste pickers broadly is in line with that of the Minimum Requirements 
for Waste Disposal by Landfill. In this instance these obligations are  incorporated 
contractually as tender conditions. However, the recognition that negotiation with waste 
pickers and/or their representatives may be required  clearly demonstrates that it may be 
                                                          
503 Quarterly Labour Force Survey (n 3) 61. 
504 Final Bid Document (n 501) 65. 
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appropriate for waste pickers to engage in collective bargaining under certain circumstances. 
Such recognition is an important move away from the traditional view that an employment 
relationship is required for collective bargaining to take place. These conditions, in much the 
same way as the Minimum Requirements,  regrettably are applicable only to this specific 
landfill site. 
3.5.2.1 The Weltevreden landfill 
The Weltevreden landfill in Ekurhuleni, in addition to the foregoing provisions contained in 
the tender documents, expressly incorporates the 1998 Minimum Requirements as part of the 
permit conditions for the management of the landfill.505 The permit goes on to provide that 
waste reclamation shall be permissible on the site and that the Weltevreden landfill “must 
provide all their waste reclaimers on site with a full set of PPE and conduct medical check-ups 
on an annual basis”.506 The clarity provided by these requirements in respect of who bears the 
duty to provide the sets of PPE is to be welcomed. The provision for annual health checkups is 
of significant value to waste pickers considering the broad range of health hazards to which 
they are exposed on a daily basis. 
3.5.3 The regulation of waste management in the City of Cape Town Metropolitan 
Municipality 
The City of Cape Town Metropolitan Municipality (hereafter the Cape Metro) has 
comprehensive provisions in its by-laws in respect of the recycling of waste. These provisions 
provide that: 
“(1) Any person who undertakes a recycling, re-use or recovery activity or who sorts 
waste, including scrap dealers, buy back centres and formalised recycling groups, must, 
before undertaking that activity make sure by way of an environmental impact 
assessment or similar procedure required by national or provincial legislation, that the 
recycling, re-use or recovery of the waste is less harmful to the environment than its 
disposal and must obtain accreditation from the City in terms of its guidelines as 
published from time to time. (2) The person referred to in subsection (1) must also 
submit an integrated waste management plan, and the waste management officer must, 
when deciding to grant authorisation, consider such integrated waste management plan. 
(3) Any person who undertakes a recycling, re-use, processing, treatment or recovery 
                                                          
505 Condition 4.3.1(a)(i) of the Weltevreden landfill permit.  
506 Condition 4.5(g) of the Weltevreden landfill permit. 
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activity or who sorts waste, including scrap dealers, buy back centres and formalised 
recycling groups, must register for accreditation with the City that will entitle them to 
perform such activities. (4) Persons and entities that handle, transport, process, treat 
and dispose of waste for recycling purposes shall provide the waste management officer 
with a written report on or before the 7th of each month in a format to be determined 
by the Director. (5) The waste management officer may exempt certain waste 
generators, handlers, transporters or agents of waste from such requirements.”507 
The use of words such as “any person” creates the impression that these provisions potentially 
apply to street waste pickers and to landfill-based waste pickers. However, from a fuller parsing 
of the provisions makes apparent that these provisions   likely are intended to apply to formal 
recycling activities. To the extent that the provisions apply to informal waste pickers it is 
nonsensical to expect those waste pickers who are illiterate to submit written reports.508 The 
discretion conferred on the waste management officer to exempt certain persons from these 
provisions is particularly important and ought to be exercised in favour of waste pickers who 
may be illiterate. 
The Cape Metro by-laws provide that all waste on premises controlled by the city is its property 
and that no person may remove waste without the authorisation of the city.509 These by-laws 
potentially render activities undertaken by waste pickers unlawful if they fail to obtain the 
necessary authorisation. These provisions are reasonable and appear to be constitutionally 
permissible only if the city has a clear non-discriminatory procedure in place for the application 
of such authorisation. 
3.6 Policy options for the funding of social protection for waste pickers 
3.6.1 The proposed national levy on single-use plastic 
In the 2019 budget speech the Minister of Finance indicated that the government will 
“investigate a tax on ‘single-use’ plastics including straws, caps, beverage cups and lids, and 
containers to curb their use and encourage recycling”.510 The lessons learnt from the drafting 
and implementation of the plastic bag levy indicate that at this may point it is key for 
organisations representing waste pickers to ensure that their interests are represented in the 
                                                          
507 s 13 of the Cape Metro Integrated Waste Management By-Law Western Cape Provincial Gazette 6651 of 21 
August 2009. 
508 It is worth emphasising that although not all informal waste pickers are illiterate there is a high degree of 
illiteracy in this group according to the study by the Department of Environmental Affairs cited at (n 16) above. 
509 s 26A(1) and (2) Cape Metro Integrated Waste Management By-Law. 
510 National Treasury “Revenue trends and tax proposals” in National Treasury 2019 Budget Review (2019) 46. 
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promulgation of these levies.511 The government acknowledges that 80% of all goods recycled 
in South Africa pass through the hands of waste pickers.512 In light of this significant 
contribution, it is reasonable that the proceeds of these levies at least in part are applied for 
their benefit. 
A key argument against the newly proposed levies postulates that they undermine existing 
private-sector recycling activities.513 It is submitted that a system of credits can be instituted 
by which an entity’s overall levy is reduced partially by the proportion to which they contribute 
to recycling initiatives. A failure to implement the levy as a result of existing private sector 
measures has the effect that certain entities benefit from the lack of levies and simultaneously 
fail to contribute to private initiatives.  
The Income Tax Act514 contains a number of examples by which private entities’ overall tax 
bill is reduced as a result of contributions to the attainment of key governmental objectives. An 
example is found in s12L of the Income Tax Act in terms of which a person is entitled to a 
deduction of 95c from their income for each kilowatt-hour or kilowatt-hour equivalent of 
energy-efficiency savings.515 This deduction is subject to a number of safeguards including the 
need to submit a comprehensive report by a designated body confirming the extent of the 
energy savings.516 The purpose of this deduction is the attainment of the governmental 
objective of reducing carbon dioxide emission, which is furthered by the incentive encouraging 
                                                          
511 The adoption and implementation of these regulations largely followed the procedures more generally 
associated with labour law. Upon publishing a first draft of the regulations the Congress of South African Trade 
Unions (COSATU) expressed concern that job losses may arise as a result of the regulations if they were to be 
implemented without changes. COSATU proposes a range of measures to avoid a ban on plastic shopping bags 
including increasing municipal services for collecting these bags, the charging of a levy on plastic bags and 
structuring the levy so that the poor will not be disadvantaged. The Regulations together with these proposals 
were referred to the National Economic Development and Labour Council (Nedlac) for further consultations. In 
this process COSATU was able to ensure that workers jobs were protected while encouraging a recycling joint-
venture between government, labour and business. Organisations representing the interests of waste pickers 
similarly can use discussions about the levy to argue for a more forceful and tangible recognition of their 
contribution to the attainment of the national objectives in respect of recycling. See Nhamo “Waste management 
policy implementation in South Africa: An emerging stakeholder participation paradox” 2003 Southern African 
Journal of Environmental Education 39 43 and Nhaman “Extended producer responsibility for packaging waste 
in South Africa: Current approaches and lessons learned” 2010 Resources, Conservation and Recycling 155 158 
in respect of the procedures followed in the adoption of the plastic bag levy. 
512 Schenk et all “Exploring the potential health risks faced by waste pickers on landfills in South Africa: A socio-
ecological perspective” 2019 International Journal of Environmental Research and Public Health 2059 2059. 
513 Donnolley “Death or taxes for polluting plastic” 18 April 2019 Mail & Guardian available online at 
<https://mg.co.za/article/2019-04-18-00-death-or-taxes-for-polluting-plastic> (last accessed 2019-11-05). 
514 Act 58 of 1962. 
515 s 24 of the Taxation Laws Amendment Act 25 of 2015. 
516 s 12L(3) of the Income Tax Act; s38 of the Taxation Laws Amendment Act 38 of 2013. 
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taxpayers to be more energy-efficient and contribute towards an effective reduction in the 
demand for electricity.517 
In a similar vein, increased recycling has been identified as a key governmental objective. 
Improved recycling rates, as  seen from the budget speech, is presented as a key objective of 
the proposed levy on single-use plastics.518 It is submitted in principle there is little reason why 
incentives similar to those in s 12L of the Income Tax Act cannot apply in respect of the single-
use plastics levy. Importantly, however tax incentives must be designed in a manner that 
ensures that they benefit the major contributor to recycling, namely waste pickers. Providing 
waste pickers with a reduction in their taxable income is of little value considering that the 
majority of these workers earn less than the threshold at which tax becomes due.519 
This levy ideally should be used in a manner that encourages a change in behaviour of 
consumers and producers;520 to this end the placement of a higher levy on certain PET plastic 
bottles such as the brown and green bottles is worth investigating. Samson argues that 
consumers should boycott these bottles as buyback centres do not buy these from the waste 
pickers521 because the colouring makes it expensive to recycle these bottles and is incompatible 
with most existing recycling infrastructure in South Africa.522 A higher levy could see 
producers move away from PET plastic bottles that are unrecyclable and can be applicable to 
PET thermoform products. PET thermoform products most commonly are used in food 
packaging such as the plastic containers in which one buys grapes;523  these products make up 
                                                          
517 Brink “Increasing focus on environmental taxes in South Africa” 17 May 2019 CDH Tax & Exchange Control 
Alert available online at < https://www.cliffedekkerhofmeyr.com/en/news/publications/2019/Tax/tax-alert-17-
may-increasing-focus-on-environmental-taxes-in-South-Africa.html> (last accessed 2019-11-05). 
518 National Treasury (n 510) 46. 
519 The tax threshold for the 2020 year of assessment (i.e 1 March 2019- 29 February 2020) is set at R79,000 for 
every natural person below the age of 65 see in this respect SARS “Personal Income Tax” available online at < 
https://www.sars.gov.za/TaxTypes/PIT/Pages/default.aspx> (last accessed 2019-11-05). More than half of  street-
based waste pickers earn less than R300 a week (around R15,600 a year); clearly well below the annual tax 
threshold- see in this respect Viljoen, Blaauw and Schenck “‘I would rather have a decent job’: Potential barriers 
preventing street-waste pickers from improving their socio-economic conditions” 2016 South African Journal of 
Economic Management Sciences 175 185.   
520 The OECD  argues that environmental taxes can be a key role player in changing unsustainable behaviour by 
consumers and producers, see in this respect OECD Taxation, Innovation and the Environment (2011) 27. 
521 Samson “Help-don’t hinder- those ‘pickers” in November 2019 Gauteng Smallholder 53. 
522 PETCO (n 289) 17 a limited proportion of this plastic can now be recycled at a single facility in Cape Town 
as of late 2018. However, most buyback centres remain hesitant to purchase it as the output potential of this single 
facility is limited than in respect of clear PET plastic bottles. 
523 PETCO “Recycling of PET thermoform products in South Africa” available online at <https://petco.co.za/wp-
content/uploads/2017/03/Thermoform-Recycling-Info-Sheet_FINAL.pdf> (last accessed 2019-11-07). 
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around 20% of all single-use plastics in South Africa but cannot be recycled by the existing 
recycling infrastructure.524 
Even in instances where consumers separate their waste at source, products which theoretically 
are recyclable are included with the recyclable goods even though in practice they cannot be 
recycled in South Africa. Waste pickers still perform the manual labour of removing these 
practically unrecyclable materials. Imposing a higher levy on these products can encourage 
industry to increase their focus on developing the infrastructure needed to recycle these 
products while in the interim part of the proceeds can contribute to the funding of a number of 
social protection initiatives for waste pickers.525 Should infrastructure to recycle these products 
be in place, waste pickers would benefit from the wider range of products they are able to sell 
to the buyback centres and municipalities would benefit by these products filling up less landfill 
space.  
The existing plastic bag levy generates an income of around R100 million a year;526 if applied 
for the benefit of waste pickers, levies evidently have a potential to make a significant financial 
contribution to social protection programmes designed for these workers. In South Africa 
around 6.2 million PET plastic bottles are recycled each day, one of the highest figures in the 
world;527  a further 3 million PET plastic bottles per day are not recycled and largely end up in 
landfills.528 If a levy of 10c is imposed on each PET plastic bottle and assuming a full levy 
waiver is given for each recycled bottle, at current recycling levels close to R110 million could 
be raised annually from a plastic bottle levy. 
3.7 Conclusion 
From the foregoing discussion, it is apparent that the contemporary regulatory framework is 
insufficient in so far as labour law and the social protection of waste pickers are concerned. 
Even where these workers could satisfy the statutory presumption in s200A of the LRA and 
s83A of the BCEA, its effectiveness is undermined by the court seemingly limiting the scope 
of application of the presumption to situations in which both parties intended to enter into an 
                                                          
524 PETCO (n 523) above. 
525 Such social protection schemes  for example can be a programme similar to the APY of India discussed in 
paragraph 4.3.1.3 of this dissertation. A portion of the proceeds of a levy can  be used to cover that part  of the 
contribution that the government makes on behalf of these workers. 
526 Nhaman (n 511) 158. 
527 PETCO (n 289) 17. 
528 PETCO (n 289) 17. 
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employment relationship. Reliance on a presumption is inadequate and in truth does not 
promote legal certainty in respect of the employment status of vulnerable workers.529  
The substantive protections offered to waste pickers by the Minimum Requirements are to be 
welcomed, however ideally these provisions should obtain full legal force for example by being 
published as regulations in terms of the NEM:WA.530 This action would have the effect of 
ensuring a minimum level of protection for all landfill-based waste pickers irrespective of the 
specific landfill where they work. The current system by which one landfill in a municipality 
can be bound by the requirement whereas another landfill in the same municipality is not 
undermines legal certainty. This ad hoc basis of regulation makes it challenging for 
organisations that educate groups such as waste pickers on their rights to be aware of the exact 
rights to which waste pickers on a particular landfill are entitled. 
The derogatory view of waste pickers and the continued belief that waste picking is a passing 
occurrence held by municipalities serves to undermine efforts to ensure adequate labour law 
and social protection for them. Municipal by-laws that purport to outlaw waste pickers and/or 
certain of their activities represent a significant challenge. Even where these laws are not 
implemented in practice, in some instances they have been used to harass waste pickers and 
they remain as a symbol of the societal stigma that attaches to these workers. With several 
municipalities such as the COJ set to run out of landfill space in less than ten years given current 
                                                          
529 Fourie (n 306) 121. 
530 s69(1) of the NEM:WA grants the minister broad powers to make regulations in respect of any of the following 
matters- “(a) the identification and categorisation of waste; (b) the manner in which particular waste types must 
be dealt with and managed; (c) the manner in which priority waste must be dealt with and managed; 
(d) requirements for monitoring of compliance with this Act or any licence issued in terms of this Act; (e) waste 
management planning; (f) the exercise of the duty of care; (g) measures that are required for the environmentally 
sound management of waste; (h) requirements in respect of waste management activities; (i) measures that must 
be taken in respect of the implementation of waste minimisation, including the separation of waste at the point of 
generation and setting of targets or percentage of products that must be recovered under a re-use, recycling, 
refundable deposit or take-back programme; (j)     the control of the import or export of waste; (k) the obligation 
of producers of a specified product or class of product to carry out a life cycle assessment in relation to the product, 
in such manner or in accordance with such standards or procedures as may be specified; (l) the requirements that 
must be complied with in respect of the design, composition or production of a product or packaging, including 
requirements in respect of- (i)  the restriction of the composition, volume or weight of packaging; (ii) the 
reduction, re-use, recycling and recovery of packaging; and (iii) the use of alternate materials that are less harmful 
to the environment; (m) the utilisation of waste by way of recovery, re-use and recycling; (n) the reduction of 
waste by- (i)  the adoption of certain manufacturing processes; and (ii) the use of alternative materials or products; 
(o) the financial arrangements of waste minimisation programmes; (p) the institutional arrangements for the 
administration of waste minimisation programmes; (q) the control over waste management facilities…” 
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trends531 a framework conducive to the involvement of waste pickers in waste management 
strategies must be developed. 
Developments such as ensuring a degree of protection for waste pickers on privatised landfills 
by the Ekurhuleni municipality are to be welcomed. In this instance the contract exists between 
the municipality and the private company. The general presumption that a contract does not 
create rights for third parties therefore undermines the practical impact of these provisions on 
waste pickers. It is acknowledged that the common law stipulatio alteri recognises that rights 
may be conferred upon a third party.532 The stipulatio  however is subject to stringent 
requirements including explicit acceptance of the benefits and obligations arising from the 
contract by the third party.533 The stipulatio does not extend to a contract merely designed to 
confer a benefit upon a third party but “is a contract between two persons that is designed to 
enable a third person to come in as a party to a contract with one of the other two”.534 In many 
instances the tender agreements and  interaction with waste pickers falls short of these 
requirements as it remains unclear to what extent the municipality  intends waste pickers to 
become a party to the agreement. Practically it appears that if there is any breach of these 
obligations the right of recourse rests with the municipality. Should the municipality fail to 
enforce this agreement in a timely manner in the case of a breach of these provisions, waste 
pickers could be adversely affected. 
Clearly, the principles of administrative law can be used to ensure that waste pickers are 
afforded a degree of protection. The courts' tendency to avoid applying the PAJA nevertheless 
may result in uncertainty in respect of the framing of an application for judicial review. The 
concern that in such instances resort to the principle of legality (an instance of the rule of law) 
inadvertently may serve to undermine the rule of law is not without merit.535 The general rule 
that applicants are to “stand or fall by their pleadings”536 further necessitates a degree of 
consistency from the courts in determining whether an application ought to be brought in terms 
of the PAJA or the principle of legality. However,  in principle there is nothing that inhibits a 
                                                          
531 Citizen Reporter “No more space for dumping in Joburg” The Citizen 27 June 2018 available online at < 
https://citizen.co.za/news/south-africa/1964707/no-more-space-for-dumping-in-joburg/> (last accessed 2019-10-
20). 
532 Van Zyl “Die oorsprong en ontwikkeling van die stipulatio alteri tot ŉ suiwer verklaring in hedendaagse Suid-
Afrikaanse reg (1)” 2018 THRHR 418 419. 
533 Total SA (Pty) Ltd v Bekker 1992 1 SA 617 (A) 625E. 
534 Van Zyl (n 532) 419. 
535 Henrico (n 394) 294. 
536 Henrico (n 394) 294. 
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party bringing an application under the PAJA from simultaneously relying upon the principle 
of legality as an alternative in the event the court finds that the PAJA inapplicable. 
The recognition in Albutt and Motau that a failure to give effect to procedural fairness 
requirements can be reviewable under the principle of legality ensures protection for waste 
pickers regardless of whether the PAJA is applicable. The principle of legality seemingly is in 
line with what has been described as a key principle from the pre-constitutional era case of 
Administrator, Transvaal & Others v Zenzile & Others,537 namely “that the right to be heard 
exists when the decision maker is a ‘public authority’ exercising a ‘public power’”.538 The 
process to be followed in order to give effect to procedural fairness under the principle of 
legality is not yet clear. Suffice it to say that a court is likely to show a significant degree of 
deference to an administrator’s chosen method in order to avoid “administrative paralysis”. 
The challenge waste pickers face in relying upon the existing dispute resolution procedures in 
administrative law, as identified above, highlights the need for reform in this area of the law. 
From the example of the CCMA, it is clear that quasi-judicial bodies with simplified 
proceedings significantly enhance access to justice for the most vulnerable members of society. 
If labour laws were to be extended to cover these workers, the CCMA could have jurisdiction 
over them and their activities in certain instances, which will have the effect of providing them 
with an affordable forum to enforce their rights in case of any violation. 
The CCMA as a specialised labour law tribunal may not be the most appropriate forum for the 
resolution of disputes arising from an administrative action.  Therefore, it may be necessary to 
establish a body similar to the CCMA to deal specifically with disputes arising in terms of the 
PAJA. Such a forum could be particularly valuable in the resolution of disputes for example 
where a municipality fails to adhere to its procedural fairness obligations. In a similar vein the 
CCMA may be the most appropriate forum to deal with disputes traditionally closely associated 
with labour law for example a landfill site which fails to meet the requisite occupational health 
and safety standards required by the Minimum Requirements. 
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Chapter 4 
International Best Practices for Extending Labour Law and Social Protection to Waste 
Pickers 
4.1 Introduction 
Waste pickers occupy one of the most precarious positions in the informal economy 
notwithstanding the important contributions they make to public health as well as to a safer 
environment.539 Their work has been shown to reduce costs to municipalities in respect of solid 
waste management. In most countries they are not covered by a legal framework as most labour 
law models extend protection only to categories of ‘employees’ and not to ‘own account’ 
workers.540 Moreover, social protection contributions often are based only on a formal contract 
of employment and a distinctive employee-employer relationship, which are absent in the case 
of these workers. 
In Chapter 3 the contemporary South-African regulatory framework in respect of waste pickers 
was discussed in which several shortcomings became apparent. In this chapter, various best 
practices from three other jurisdictions (namely India, Brazil and Colombia) are considered 
with the purpose of identifying and considering measures that improve the position of waste 
pickers through the extension of existing legislative measures and innovative and tailor-made 
measures of protection. These countries were selected in consideration of the significant 
measures implemented by their respective governments which aim at improved labour law and 
social protection for workers in the informal economy. These jurisdictions, similarly to South-
Africa, have many workers engaged in informal employment and more specifically as waste 
pickers. 
4.2 Labour law and social protection for the informal economy in Colombia 
In the early 1990s the Colombian government initiated a number of measures to bring about 
increased social protection for all.541 The ILO has  commented positively on the significant 
advances Colombia has made in extending health protection.542 The ILO indicates that it is 
estimated that affiliation to social health insurance increased from 25 percent in 1993 to 
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96 percent in 2014,543 which was achieved by basing the healthcare social protection system 
on the principle of universality, obliging all citizens to “join either the scheme for those with 
contributory capacity or the subsidized scheme for low-income workers”.544 The members of 
both schemes are accorded equal benefits.545  
This system has done much to increase workers in the informal economy gaining access to 
improved healthcare, but it has not escaped criticism. Some scholars argue that the dual system 
has encourages some workers to remain in the informal economy in order to avoid paying the 
higher contributions  in terms of the scheme for those with greater contributory capacity.546 
These criticisms are considered, as well as  the positive contribution the system has made to 
improved social protection for those working in the informal economy. Lessons to be learnt 
from the Colombian healthcare social protection scheme are particularly relevant in a South 
African context because of the ongoing debate surrounding a National Health Insurance (NHI) 
Bill. 
4.2.1 The healthcare scheme in Colombia 
Colombia reformed its social security system through the adoption of Law 100 of 1993,547 
which brought about significant changes in the social security system including pensions, 
workplace accidents, complementary social services, and health insurance.548 The law in 
respect of healthcare called for a gradual implementation of a subsidised regime coming into 
force at different times in different municipalities.549 The contributory regime in turn was of 
immediate effect nationally. Health insurance via employment became mandatory for all 
regardless of occupation.550 In order to determine whether persons were included in the 
contributory regime or the subsidised regime the government conducted a survey of the poor 
known as SISBEN.551 Those engaged in formal employment automatically were included in 
the contributory regime which requires contributions from them and their employer.552 Own 
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account workers and others in the informal economy were placed according to their SISBEN 
score; a sort of means test.553 
The contributory regime is funded through a variety of mechanisms including payroll taxes 
from employees and employers in the formal sector; own account workers whose earnings 
exceed twice the minimum monthly income; pensioners; and a corporate income tax known as 
the income tax for equality (CREE).554 Those in formal employment contribute 12.5% of their 
salary, retirees contribute 12% of their pensions and persons who earn more than the minimum 
threshold but less than 10 times the minimum monthly wage contribute 4% of their wages.555 
Workers in the informal economy who earn more than the threshold are included in the 
contributory regime.  
Most waste pickers in Colombia earn below the threshold and instead are included in the 
subsidised regime. The recognition that all who are capable should contribute is important for 
the long-term sustainability of any social protection scheme.556 A study released in 2011 
indicated that 59% of all workers in Colombia contribute to the health insurance scheme.557 As 
more than 50% of all workers in Colombia are engaged in informal employment558 it is 
apparent that many  in the informal economy who can afford to contribute do. 
The subsidised regime is financed by public funds transferred from the national budget to 
municipalities and departments. Upon receiving the funds from the national government the 
municipalities and departments transfer the money to the insurance companies that provide 
health care to the subsidised population.559 Formal sector employees, employers and 
independent workers further contribute 1.5% of their monthly salaries to the subsidised regime 
in terms of the “solidarity” mechanism established by Law 100.560 Further funding is provided 
by municipalities and departments through the collection of regional taxes on liquor, tobacco, 
and gambling.561 Prior to the Constitutional Court decision in sentence T-760 of 2008 those in 
the subsidised regime did not have access to the same level of service as those in the 
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contributing regime.562 As a result of the Constitutional Court’s ruling that this amounts to 
unfair discrimination an equal basket of services now is available to all persons regardless of 
if they belong to the subsidised or contributory regimes.563  
4.2.2 The Colombian Constitutional Court and waste pickers: towards integration in the 
formal collection of waste 
The Colombian Constitutional Court has done much to ensure improved labour law and social 
protection for waste pickers. Historically in Colombia, many activities of waste pickers were 
unlawful under a variety of laws and policies adopted by local governments.564 The mayor of 
Bogota in a case concerning the eviction of several waste pickers argued that because their 
activities had “been outside the law for many years” it is impermissible for them to demand 
rights under that circumstance because it would imply that the violation of the law is a way of 
acquiring rights.565 The city argued that requiring them to provide comprehensive solutions to 
the challenges facing waste pickers is tantamount to forcing it to allocate resources to reward 
those who transgress the law.566 These arguments were rejected by the court but serve to 
highlight the derogatory view of waste pickers held by public authorities.  
Waste pickers and their representatives faced an uphill battle in securing their legal rights and 
often had to resort to litigation;567 starting with a case instituted in late 2002 by the Association 
of Waste Pickers of Bogota (ARB) against the Capital District of Bogota and its Special 
Administrative Unit for Public Services (UAESP).568 The ARB alleged that by setting 
eligibility criteria that are impossible for waste pickers to fulfil in respect of the privatisation 
of certain waste management activities violated the waste pickers’ fundamental right to work 
during the collection and transport of waste bidding.569 The court agreed and ordered the 
Capital District and the UAESP to guarantee the participation of waste pickers in future 
tenders570 
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The Colombian Constitutional Court’s judgment in respect of the restriction of certain kinds of 
vehicles  provides guidance with reference to similar restrictions in a South African context 
including the limitation put in place by the COJ as mentioned in chapter 3. The Colombian 
Constitutional Court in Judgment C 355 of 2003 was confronted with a ban on animal-drawn 
vehicles which had a negative impact on the means of workers in the informal economy of 
sustaining their livelihoods.571 Several arguments were advanced for the rationale behind the 
impugned law, including an argument that such vehicles pose a danger to road safety,572  
however the court found the provisions disproportionate in respect of this not merely was a 
prohibition on the driving of these vehicles but also a restriction on exploiting them 
economically.573  
The court went on to explain that the impugned law inhibits the ability to take advantage of 
them as a working instrument and was “regardless of the fact that the danger to road safety that 
such economic exploitation implies is not imminent in all the roads of the mentioned 
municipalities”.574 In its judgment the court indicated that where the state intends to implement 
measures that have the potential to have a negative influence on a person’s livelihood and 
consequently their dignity on the basis of road safety, it must clearly demonstrate that the 
restriction is limited in its effect.575 It also is not sufficient for the state to allege that a measure 
promotes road safety without providing evidence to that effect.576 
Initially, the ruling requiring that waste pickers be included in future bidding processes had 
little practical impact as the Capital District implemented its privatisation plan without making 
a true effort to include waste pickers in the process.577 Notably, at the time only around “40 
waste pickers [had] benefited from a social inclusion plan in the sorting space”.578 This failure 
gave rise to further litigation culminating in the Constitutional Court judgment Nº 275 of 
2011579  in which the court having regard that the Capital District had been in breach of its 
earlier order for close to a decade, set out seven principles that future tender procedures had to 
follow for the inclusion of waste pickers; these principles included the fundamental 
requirement that any policy should be developed with the full participation of waste pickers 
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and their representatives.580 A detailed plan had to be drawn up by the city and presented to the 
court and the Attorney General was instructed to monitor compliance.581 The UAESP 
accordingly was required to define and set up a scheme for the formalisation and regularisation 
of the waste picker population and to take appropriate affirmative action measures.582  
The UAESP proceeded to draft the policy for the inclusion of waste pickers in the collection 
process and within the integrated waste management plan.583 The Capital District adopted 
resolutions Nº 119 and Nº 388, on 20 February 2013 and 9 August 2013 respectively, which 
set out the remuneration policy for waste pickers in the district going forward.584 In accordance 
with this procedure certain collection routes were distributed among waste pickers and their 
organisations, provided they held the requisite “legal status warrant”.585 The “legal status 
warrant” is obtained following the individual registration of each waste picker “and his or her 
association in the public register of the UAESP, the signing of a co-responsibility agreement, 
and registration in the Public Services Superintendence”.586 
In this process the waste pickers not only rely on the income they receive from the recyclables 
but also receive a service fee. This service fee has helped waste pickers in Bogota effectively 
to double their daily income587  and has contributed to street-based waste pickers increasingly 
wearing appropriate PPEs. Increased use of PPEs and an overall more professional appearance 
has acted to reduce the social stigma attaching to waste picking.588  Several waste pickers have 
noted in this respect that people “don’t treat us poorly like they used to” and that society now 
recognises that “this is a job just like any other”.589 
In 2015 this local policy got rolled out nationally with the adoption of decree Nº 1077590 which 
acknowledges that the collection of recyclable materials is a component of public waste 
management services.591 In 2016 it was followed by decree Nº 596 in which the transitional 
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regime for waste pickers’ formalisation was approved592  and affords them a period of five 
years to accomplish the “technical, administrative, commercial, and financial requirements to 
participate in the biddings process”.593 This process requires waste pickers’ organisations to 
become competent in “accounting management, route control with georeferencing systems, 
handling of complaints and claims, among other requirements” so that they can be at the level 
of a public service private company.594 
The remuneration policy represents a significant element of this now national programme to 
empower waste pickers.595 The “service fee” is directly linked to the cost savings generated for 
municipalities by having recyclable materials diverted away from landfills.596 The 
implementation of this programme is indicative that separation at source and the provision of 
services by waste pickers can be compatible. In Colombia the cooperatives in which waste 
pickers operate have served as important partners in educating the public on the need to 
separate recyclable materials. These organisations and the city partnered to ensure that 
education on the need for separation at source reaches every educational centre, private or 
public.597 These educational-awareness programmes serve to inform the public of the social 
value of the work undertaken by waste pickers and reduce the social stigma that traditionally 
is associated with their work.598  Waste pickers benefit from adequate waste separation as it 
reduces the time and effort that they need to allocate to identification of recyclable waste 
arranged in garbage bags, thereby optimising their work time and enhancing their income.599 
However many households still fail to separate their waste at the source.600 The Capital District 
acknowledges that as long as separation at source remains inadequate there is recyclable waste 
in ordinary bags and conversely garbage in the recyclable bag and  requires that waste pickers 
are afforded the necessary time to recover recyclable materials.601  
In Colombian Constitution court sentence Nº T-291 of 2009 the court addressed the impact of 
the closure of a landfill on vulnerable waste pickers.602 In ruling on this matter the court 
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elaborated on the doctrine of substantive equality as it exists in the Colombian legal system. 
The court emphasised that substantive equality imposes an obligation upon the state “to 
promote the conditions to make equality real and effective by adopting measures in favor of 
discriminated or marginalized groups”.603 The court indicated that as a result of the doctrine of 
substantive equality decisions by the state are irrational if no steps are taken effectively to 
counteract the negative consequences of their implementation on persons in conditions of 
particular vulnerability.604 This dictum can be applied equally to decisions such as the 
implementation of new technologies and/or privatisation measures. If a South African court 
were to interpret the obligation similarly, waste pickers would be able to review a decision 
adversely affecting their rights as being irrational in instances where measures are not 
implemented to reduce adverse effects. 
The Colombian Constitutional court has taken a broad inclusive approach as to what  measures 
aimed at reducing the adverse consequences entail and it includes skills development.605 Its 
approach seemingly gives effect to the principles underlying the right to development and the 
concept of sustainable development more broadly. It is submitted that in interpreting South 
African law in conformity with international obligations including in terms of the right to 
development, an approach similar to that taken by the Colombian Constitutional court is 
needed. 
4.3 Labour and social protection for waste pickers in India  
It is estimated that there are at least 1.7 million waste pickers in India,606  there is a lack of 
accurate statistics available on the precise number with figures ranging from 1.7 million to 4 
million waste pickers.607 Although India has done much to enhance social protection for 
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workers in the informal economy, a lack persists of labour law protection for waste pickers at 
national level. Iin India waste pickers frequently are own-account workers or members of 
cooperatives.608 Generally, the existence of an employee-employer relationship is absent and 
their bargaining partners include local authorities such as municipalities, with which often there 
is no formal legal relationship.609 
4.3.1 Protection and regulation at the national level 
4.3.1.1 The Environment Protection Act 
The Environment Protection Act, 1986 is the most important law in India in respect of solid 
waste management.610 The Act grants the national government broad powers to promulgate 
regulations for the management and disposal of solid waste.611 S3 of the Act grants the national 
government the power to take all necessary measures to protect the environment and to control 
environmental pollution.612 Any person found to contravene the Act or any of its regulations 
promulgated faces a period of imprisonment of up to five years as well as a fine in the amount 
of 100 thousand Indian Rupees (hereafter “INR”).613 
4.3.1.2 The 2016 Solid Waste Management Rules 
The 2016 Solid Waste Management Rules (hereafter the “SWM rules”) were promulgated 
pursuant to the Environment Protection Act and repeals and replaces the earlier version 
published in 2000. This earlier version was poorly implemented as it created recycling 
requirements which municipal governments in practice could not  meet on their own.614 It also 
failed to give any acknowledgment to the special role waste pickers play in the attainment of 
the objectives without placing an undue restraint upon municipal resources.615 The current 
SWM rules define a waste picker as-  
“a person or groups of persons informally engaged in collection and recovery of 
reusable and recyclable solid waste from the source of waste generation the streets, 
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bins, material recovery facilities, processing and waste disposal facilities for sale to 
recyclers directly or through intermediaries to earn their livelihood.”616 
The SWM rules provide that every waste generator has a duty to divide all waste into three 
separate streams, namely “bio-degradable, non-biodegradable and domestic hazardous 
wastes”, which  in turn they hand over to authorised waste pickers or waste collectors.617 Waste 
generators in India therefore are under a similar obligation to those in Colombia however there 
is not much research into the benefits brought about by this separation of waste to waste pickers 
in an Indian context. Nevertheless, it seems reasonable to surmise that similar benefits arise as 
those seen in Colombia.618 
4.3.1.3 The Atal Pension Yojana 
The Indian government introduced the Atal Pension Yojana (APY) in 2015 in an effort to 
extend coverage to workers in the informal economy who are not covered by any of the other 
statutory social insurance schemes.619 It is a voluntary micro-insurance scheme open to any 
Indian citizen between the ages of 18-40 to join620 and is intended to provide a pension upon 
retirement.621 To encourage workers in the informal economy to join this scheme the Indian 
government matches 50 percent of the workers' contribution up to an amount of 1000 INR per 
year.622  
Upon reaching the retirement age of 60 members become entitled to a minimum government-
guaranteed pension of between 1000-5000 INR.623 Upon the member's death, his/her spouse is 
entitled to receive the pension, alternatively, if he/she has no spouse the accumulated savings 
will be transferred to the member's heirs.624 The scheme has proven to be popular among 
                                                          
616 Regulation 3(58) of the Ministry of Environment, Forest and Climate Change REGD. NO. D. L.-33004/99 
(Solid Waste Management Rules). 
617 Regulation 4(1)(a) of the SWM rules (n 616) above. 
618 See paragraph 4.2.2 of this dissertation for an exposition of these benefits including reduced labour input for 
separation. 
619 Indian Ministry of Information India 2018: A Reference Annual (2018) available online at 
<https://books.google.co.za/books?id=Yi1LDwAAQBAJ&pg=PT346&dq=Atal+Pension+Yojana&hl=en&sa=
X&ved=0ahUKEwjzxvSC6_XlAhVFqHEKHfPnBewQ6AEIMTAB#v=onepage&q=Atal%20Pension%20Yoja
na&f=false> (last accessed 2019-11-19). 
620 The purpose of the upper-age limit is to ensure the financial sustainability of the scheme by seeing to the 
need that a person contributes for a period of at least 20 years prior to benefits accruing.  
621 Katoch “An analysis and critical evaluation of Pradhan Mantri Jan Suraksha Yojna in India” 2016 
International Journal of Research in Social Sciences 130 135; Adhana “Micro Insurance in India: A powerful 
tool to empower the poor” 2017 Asia Pacific Journal of Research in Business Management 88 107.  It is  worth 
noting that although the wording ‘any Indian citizen’ is used this is not technically correct as the scheme is 
available only to persons not contributing to any other statutory social insurance scheme.    
622 Indian Ministry of Information (n 619) above. 
623 Katoch (n 621) 135. 
624 Indian Ministry of Information (n 619) above. 
101 
 
workers in the informal economy with around 3 million workers having signed up within a 
year of the launch and approximately 5 thousand new members joining every day.625  
4.3.2 Protection at state level 
4.3.2.1 The Kerala Welfare Fund for Unorganised Sector Workers  
The state of Kerala has undertaken significant efforts towards extending social protection to 
workers in the informal economy.626 The state of Kerala established twenty-three Welfare 
Boards for unorganised workers and which cover a variety of occupations.627 These welfare 
boards represent an important institutional arrangement with reference to social protection for 
unorganised workers in the informal sector.628 The government, workers and employers 
contribute to these funds,629  which provide a degree of social protection to all workers who 
contribute including cover for disability or death arising out of workplace accidents.630 The 
Kerala Welfare Fund has proven successful with a majority of the workers in the informal 
economy now belonging to one of the funds.631 
4.3.3 Case studies 
There are a variety of examples of successful programmes for the integration of waste pickers 
into the formal solid waste management framework in India. For purposes of this dissertation 
two of these examples, namely the Pune Seva Sahakari Sanstha cooperative and the NIDAN 
Swachdhara waste company, will be used as case studies of best practices in this respect. 
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4.3.3.1 The Pune Seva Sahakari Sanstha cooperative 
In the city of Pune there was no formal waste collection service provided by the municipality 
across most of the city.632 The municipal government entered into an agreement with Pune 
Seva Sahakari Sanstha (SWaCH), a cooperative representing the interest of waste pickers 
across the city.633 In terms of this agreement SWaCH provides the waste pickers with 
appropriate sets of PPEs including green vests for easy identification and waste pickers collect 
waste door to door.634 
The waste pickers sort the waste they collect and sell the recyclable materials.635 They are also 
compensated by the city for providing the collection service.636 Additional compensation is 
provided to those who work in the poorer parts of the city in recognition that these households 
likely dispose of less recyclable materials than do more affluent households.637 A committee 
set up by SWaCH bargains collectively with the city in respect of occupational health and 
safety standards, workers’ benefits, equipment, sorting facilities and access to health care.638 
The Pune model played a significant role in the decision taken at the national level in 2016 
which requires the registration of all waste pickers going forward as well as mandatory 
consultations with them in respect of any changes to waste management policies.639 
4.3.3.2 The NIDAN Swachdhara waste company 
Another example of an initiative set up by waste pickers that has seen them enter the formal 
waste management sector can be found in NIDAN Swachdhara Private Ltd.640 NIDAN is a 
non-profit organisation which initiated a pilot project for door-to-door waste collection with 
waste pickers in 1996. As this project seemed to be succeeding the organisation began attempts 
to register a cooperative.641 The cooperative  however, did not come to fruition as high levels 
of illiteracy and a lack of legal documentation by some waste pickers hampered its registration. 
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These challenges together with several municipalities policies in place at the time in terms of 
which waste management contracts often  were allowed to be awarded only to companies 
resulted in the organisation incorporating as a company instead.642 
The waste pickers became shareholders and employees in this company rather than members 
of a cooperative.643 The company is governed by a board with eleven directors, seven of whom 
must waste pickers.644 Waste pickers who serve on the board must ensure that they represent 
the interests of all the other waste pickers in the company when decisions are taken on 
important matters such as “recruitment of waste pickers from new areas; incentives and other 
benefits such as social security; applying for tenders in new cities and expanding the work of 
the company”.645 The company has concluded contracts with three municipalities for the door-
to-door collection of waste from approximately 68 thousand households.646 These contracts 
provide that the waste pickers are to be provided with adequate leave, health check-ups as well 
as health and accident or death insurance.647 
4.4 Labour law and social protection for waste pickers in Brazil 
Brazil, much as in the case of Colombia and certain other Latin American states, began a broad-
based reform of its social protection system at the turn of the century.648 Recycling or waste 
picking has been formally recognised as an occupation in Brazil since 2001 which contributed 
to the adoption of inclusive policies that now provide protection to these workers.649 This 
much-needed recognition came about largely as a result of activist campaigns by MBOs, 
highlighting the importance of organising in the informal economy.650 
4.4.1 Protection at the national (federal) level 
A Presidential Decree entitled Guaranteeing Access for Waste Pickers to Waste 
Generated in Federal Buildings was issued in 2006.651 It commits state institutions to the 
segregation of waste at its source and to provide this waste to the associations and cooperatives 
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in which waste pickers operate.652 These cooperatives and associations are able to register to 
receive recyclable materials from federal administrations. The Decree provides that these 
organisations must be made up of waste pickers whose livelihood depends on waste picking, 
they must not have a profit motive, they must have infrastructure in place for the sorting and 
classification of materials and “these organisations must have a system in place for the division 
of shares for its members”.653  
National guidelines for “basic sanitation services, including water supply, sanitary sewerage, 
urban cleaning and solid waste management that is in line with public health and environmental 
protection” were established through Law #11.445/07 in 2007.654 Article 57 of this law exempts 
MBOs made up of waste pickers from the traditional tender process,655 effectively empowering 
municipalities to contract with waste pickers for the delivery of a limited number of waste 
management services without their having to compete with more established private entities 
which have greater experience with formal waste management activities.656  
Law No. 12.305/2010 was enacted to introduce the Brazilian Solid Waste Policy (BSWP).657 
The BSWP aims to reduce the volume of waste produced in Brazil and at the same time increase 
the sustainability of solid waste management across all levels of government.658 The BSWP 
also aims to prioritise the inclusion of waste pickers and the organisations in which they work 
such as cooperatives in municipal recycling initiatives.659 Reverse logistics based on the 
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“polluter pays” principle660 is an integral component of this law.661 In order to ensure effective 
implementation of reverse logistics the BSWP outlines a broad multi-stakeholder approach. It 
provides a range of options for producers to cooperate within their sectors, “with reverse 
logistics service providers, and with municipal and state governments, in order to manage waste 
flows, and to recapture; recycle; and ultimately; dispose of these materials”.662 
The proper implementation of reverse logistics is beneficial to waste pickers as it is said to 
result in an increase in the number of recyclable goods that they ultimately can sell.663 In recent 
years there has been a significant increase in the volume of e-waste  in Brazil and in other 
countries across the world.664 The BSWP attempts to address this challenge by providing that 
a sectoral agreement must be reached for the implementation of reverse logistics.665 The 
sectoral agreement in respect of e-waste currently is being negotiated and could see improved 
recycling of this type of waste going forward with preliminary figures indicating that a 
recycling rate of at least 17% will be set in the first year of implementation.666 
This agreement could serve as an example to other countries as the volume of e-waste is likely 
to increase exponentially in the Fourth Industrial Age as more technological products are 
produced and older technologies become outdated more rapidly.667 In Brazil, the e-waste 
sectoral agreement in line with the BSWP will ensure that waste pickers are integrated at all 
levels of this initiative.668 These efforts by the Brazilian government represent a unique 
example of efforts undertaken to ensure the participation and formal integration of waste 
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pickers in measures that address specific challenges arising from the Fourth Industrial 
Revolution. 
4.5 Sustainable development and the WEF “human centred approach” to the Fourth 
Industrial Age 
Again, it is worth emphasising that the right to development in its requirement that states 
facilitate the ability of its people to benefit economically is not meant to stifle economic 
development but rather requires that states promote sustainable development.669 The WEF in 
its call on states to ensure that the Fourth Industrial Revolution follows a human-centred 
approach also alludes to this need for sustainable development.670 The significant potential 
societal benefits of the Fourth Industrial Age should not be overlooked as entirely new 
industries are likely to arise.671 These industries, in turn, create jobs for workers who have the 
necessary skills to perform the work required by these industries. 
The ILO Human Resources Development Recommendation’s recognition in paragraph 3(1)(b) 
that skills development is linked inextricably to sustainable development is worth emphasising 
at this juncture.672 The facilitation of waste pickers’ right to development and the fulfilment of 
a municipality’s obligation to promote social and economic development cannot be said to 
require that stakeholders refuse or attempt to obstruct the implementation of technology that 
will change the waste management industry. It is argued that the state can fulfil this obligation 
by promoting adequate skills-development programmes that see waste pickers up-skilled and 
or re-skilled in order to perform some of the new functions created and required by these 
technologies. The advantages to such an approach in the waste management industry are that 
not only would they actively promote the implementation of advantageous technologies673 but 
also bring about a faster transition of waste pickers from the informal to the formal economy. 
The state need not bear the sole responsibility for the provision of training services. The WEF 
correctly noted that in the Fourth Industrial Age all stakeholders need to cooperate in order to 
best ensure that technological advancement does not come at the expense of human 
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development.674 The state for example where it intends to privatise an aspect of waste 
management can require that the private parties who take over these services implement 
programmes for the skills development of waste pickers who are impacted.675 It is submitted 
that this programme particularly is required where private parties intend to undertake the large-
scale adoption of technologies that have the potential fundamentally to alter the nature of the 
world of work in the waste management sector. 
The ILO has long recognised that the implementation of appropriate skills development 
programmes is a major instrument for promoting decent work in the informal economy.676 
Improved skills and knowledge in some instances may aid in a transition from the informal to 
the formal economy by opening doors to more economically and socially rewarding jobs.677 
Waste pickers are likely to be receptive to participation in skills-development programmes that 
lead to gainful employment678 in light of the fact that many are not waste pickers by choice. 
Low skills and the inability to find a job in the formal sector are reasons these workers engage 
in waste recycling as a means to secure a livelihood.679 However, again it must be emphasised 
it is not possible to transition all workers in the informal economy to the formal sector, but 
among those engaged in informal employment not by choice many may prefer such a transition. 
Training in the informal economy should not focus exclusively on bringing about a transition 
from the informal economy to the formal sector but should promote entrepreneurial skills other 
workers in the informal economy require. Cooperatives in the waste management sector set up 
by waste pickers have a high failure rate largely as a result of a lack of business skill among 
those who manage the cooperatives.680 Waste pickers have “mastered” the industry in terms of 
earning an income and the identification of recyclable material of highest value, but their lack 
                                                          
674 WEF (n 670) 8. 
675 The relatively broad discretion a municipality has to set out such conditions as a requirement in a tender 
document is demonstrated aptly by the comprehensive tender requirements set out by the Ekhuruleni Metropolitan 
Municipality in respect of the privatisation of the Weltevreden landfill as discussed at paragraph 3 of this 
dissertation.  
676 Liimatainen Training and Skills Acquisition in the Informal Sector: A Literature Review (2012) i. 
677 Liimatainen (n 676) 6. 
678 It is not the purpose of this statement to suggest that all waste pickers prefer formal employment. The author 
acknowledges that there some waste pickers engage in this business by choice and prefer self-employment. The 
concept of “gainful employment” as used here accordingly should be construed  broadly so as to include self-
employment, albeit in a potentially safer and healthier work environment. 
679 Viljoen, Blaauw and Schenck “‘I would rather have a decent job’: Potential barriers preventing street-waste 
pickers from improving their socio-economic conditions” 2016 South African Journal of Economic Management 
Sciences 175 185.   
680 Mvuyane War on Waste: Perspectives on Supporting and Formalising Informal Solid Waste Pickers in 
Johannesburg, South Africa (dissertation 2018 Wits) 65. 
108 
 
of business training and knowledge  often result in poor management of the cooperatives.681 It 
is important that skills-development programmes for workers in the informal economy 
holistically address the challenges. 
It is important that these skills-development programmes focus on the correct skills set 
remaining flexible enough in design that workers can apply these skills to positions that may 
yet not even exist. The constant and rapid technological change brought about by the Fourth 
Industrial Age  makes it harder to predict which job-specific skills will remain relevant going 
forward and which will become obsolete in the near future.682  
The key to readying waste pickers and other workers in the informal economy to transition to 
the formal economy through up-skilling and re-skilling  is a need to instil a culture of lifelong 
learning.683 Skills-development programmes should  aim at establishing a strong foundation of 
skills that have proven to be particularly useful in a number of settings and that are easily 
adaptable. The World Bank opines in this respect that a combination of cognitive skills such 
as problem-solving and critical thinking together with socio-behavioural skills such as 
creativity in particular are good at strengthening an individual’s adaptability to the labour 
market.684 
In promoting lifelong learning, it is worth reflecting on how technology has changed education. 
Formal education undoubtedly remains an important aspect of education and skills 
development generally, but initiatives such as the rise of Mass Open Online Courses (MOOCs) 
ought not to be ignored.685 MOOCs are online courses often created and designed at leading 
universities  that are completed entirely online and most frequently offered at no charge. These 
courses often are flexible and can be adapted relatively quickly to changes in the 
marketplace.686 
In addition to adaptability the cost factor makes these courses significantly more attractive to 
less affluent members of society. This cost advantage notwithstanding, most waste pickers and 
other workers in the informal economy are unable to access these courses as they require access 
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to technology and the internet. In addition, a degree of literacy (which is lacking among some 
workers in the informal economy) is required in order to read and understand the course 
materials.687 The challenge in relation to access to technological devices and the internet  to an 
extent has been addressed in certain municipalities such as Mogale City which makes access 
to computers and the internet available for free to its residents in its libraries.688 It is submitted 
that these measures to remove cost constraints in many instances can make workers in the 
informal economy more receptive to participating in a culture of lifelong learning. As is the 
case with the ILO WARM training manual, MOOC programmes could be more effective if 
adapted to local circumstances.689 A lack of formal accreditation also acts as a barrier to the 
effectiveness of these programmes.690  
Formal accreditation is not a strict prerequisite for an effective training programme in all 
instances. In examples where the purpose of the training programme is to improve and enhance 
certain entrepreneurial skills such as basic financial management that own account workers 
need non-accredited courses may well be suitable. Where the purpose of the training and skills 
development programme is aimed at transitioning workers from the informal to the formal 
economy, potential employers may place greater reliance on formally accredited 
programmes.691 Organisations such as cooperatives and MBOs potentially can reduce the cost 
of developing training programmes by using the open-access materials provided by MOOCs 
as a foundation for their courses. These programmes then can be further developed and an 
application for accreditation made with the relevant SETA.692  
The WEF further opines that a human-centred approach entails: 
“embracing the fact that technologies exist and develop within social contexts, and that 
the general public – rather than “experts”, business leaders, politicians or technocrats 
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– has both the ability and responsibility to shape and guide policy in regard to the 
diffusion and use of emerging technologies”.693 
In this statement the WEF emphasises the need for a multi-stakeholder dialogue and feedback 
in setting policies for the adoption and implementation of new technologies.694 Again, it 
demonstrates that the WEF human-centred approach endorses a critical aspect of the procedural 
component of the right to development as it exists in the African human rights system, namely 
the free and open participation of peoples’ in decisions affecting their development.695 The 
procedural aspect of the right to development requires that where the state considers the 
adoption of technology that negatively impacts groups such as waste pickers, they are offered 
a meaningful opportunity to shape  policies and that their design and implementation are not 
presented as a fait accompli.696 Increasingly, it is recognised that the right to development 
mainly serves to enhance the duty to prevent violations; to ensure that peoples’ freedoms are 
not denied, that human capabilities are not diminished and that they are not dispossessed of the 
productive capacity for development.697 
4.6 Conclusion 
The discussion with reference to Colombia, makes clear that eliminating laws that discriminate 
against waste pickers or that perpetuate a derogatory view of them is a first step towards 
enhanced protection for these workers. In its finding that laws that require vehicles that waste 
pickers cannot afford are unconstitutional, the Colombian Constitutional Court emphasised that 
substantive equality can be attained only if the state refrains from implementing measures that 
increase the vulnerability of the most disadvantaged members of society.698 This finding 
applies equally in a South African context where the Constitutional Court frequently expresses 
a commitment to substantive equality.699 
If this approach to substantive equality is followed, it can provide significant protection to 
waste pickers in the Fourth Industrial Age by requiring that where the state intends to undertake 
measures such as the implementation of new technologies or privatisation it must take measures 
to reduce the negative consequences for vulnerable groups such as waste pickers. As indicated 
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in this chapter these measures can include requiring private entities to provide training and 
skills development for waste pickers as a prerequisite to their obtaining a contract for rendering 
these municipal services. This approach to substantive equality furthers several principles that 
are fundamental to the right to development.700 
The BSWP from Brazil provides guidance South Africa and other developing countries can 
follow in responding to challenges such as the increase in e-waste in the Fourth Industrial Age. 
The integration of waste pickers in these initiatives is exemplary and showcases an opportunity 
for waste pickers that will be brought about by the Fourth Industrial Age such as an increased 
availability of valuable e-waste resources. As demonstrated by Brazil state action is required 
to encourage the information and communication technology sector to recycle a greater portion 
of all e-waste. The UN notes little effort being undertaken by industry in this sector to increase 
their rate of recycling.701 
The APY pension scheme in India showcases the value that can be obtained from developing 
appropriate voluntary micro-social insurance schemes for workers in the informal economy. 
From the APY example it becomes apparent that if government contributes to these schemes  
it can incentivise workers to join voluntary social insurance schemes.702 In a South African 
context the ongoing debate regarding the national single-use plastics levy presents an 
opportune time to ensure that some of the proceeds benefit waste pickers who are the single 
largest contributors to recycling within the country.703 A portion of the proceeds of the single-
use plastic levy can be used to fund the government's contribution to voluntary micro-social 
insurance schemes similar to the APY set up for the benefit of waste pickers. 
In this chapter it has become apparent that developing appropriate skills-development 
programmes for waste pickers can play a significant role in ensuring that they are provided 
with the capacity to benefit from the Fourth Industrial Age. Skills-development programmes 
have a role to play in meeting sustainable development obligations as well as the UN 
sustainable development goals and a transition to the formal economy for some workers. In 
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this chapter, it has been argued that in the Fourth Industrial Age government should not bear 
sole responsibility for the cost of these programmes; a multi-stakeholder approach is required 
where the government works with organisations such as cooperatives representing groups of 
waste pickers.  In instances where public assets are privatised private parties can be expected 
to contribute to the skills-development programmes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
113 
 
Chapter 5 
Conclusion and Recommendations  
5.1 Introduction 
The world of work constantly changes and likely will witness greater change in the Fourth 
Industrial Age.704 The growth in the number of workers in the informal economy is taking place 
against a background of labour law that has been slow to respond to change. Labour law has 
long focused on setting boundaries in respect of who is covered by its scope of application.705 
This preoccupation with boundaries has the effect that “the first question to be asked when 
seeking to resolve any labour law issue is whether the parties are indeed ‘employees’ and 
‘employers’ within the meaning of the applicable labour statute”.706 If the answer to the 
question is negative, the matter falls outside labour law.707 The boundaries that were se long 
have been considered problematic708 and recognition of this fact has become more pronounced 
in recent years. 
Precarious employment has become the norm and in many developing countries constitutes the 
leading form of employment.709 Labour law’s inability to provide protection to the most 
vulnerable workers including workers in the informal economy has sharpened the debate about 
the function of labour law and led to a re-evaluation of its purpose.710 Globally labour law 
increasingly covers fewer people than it once did.711 The Fourth Industrial Age presents an 
opportunity to re-evaluate the restrictive scope of labour law’s reach and to find innovative 
solutions to extend its protection to the most vulnerable workers in the informal economy such 
as waste pickers. 
In considering the extension of labour and social protection to workers in the informal economy 
it is important that the inextricable linkage between the formal and the informal economy is 
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recognised. Work is not fixed, and workers move from informal to formal employment and 
vice-versa. It is important that government and policymakers recognise that work in the 
informal economy is not merely a passing occurrence.712 The persistence of a view of waste 
picking as a passing occurrence inhibits the implementation of adequate labour and social 
protection for these workers and fails to acknowledge the significant contribution these they 
make to society.713 
5.2 The international and regional law framework 
Chapter 2 of this dissertation examined a number of international and regional law instruments 
of relevance to the labour and social protection of waste pickers. From the analysis in this 
chapter it became apparent that in as much as the ILO increasingly has adopted specific 
conventions and recommendations for the protection of vulnerable workers ratification of these 
instruments remains relatively low. In addition to the ratification levels being persistently low, 
there are many instances where international standards are not incorporated effectively into 
domestic law rendering these instruments no more effective than mere ‘soft’ law.. 
Despite these challenges, certain instruments such as the Recommendation concerning the 
transition from the informal to the formal economy have positive practical implications for 
workers in the informal economy. The launch of the collective bargaining pilot projects in the 
COJ and Mbombela municipalities as part of the national task team on Recommendation 204’s 
plan of action for municipal level can be seen as an example.714 Although this pilot project 
currently does not extend to waste pickers, if the project is successful it could be rolled out to 
a broader category of workers in the informal economy. Waste pickers particularly can benefit 
from such a forum given the significant impact municipal government has on their work 
activities. 
This dissertation considered the value of the right to development in providing protection to 
waste pickers in the Fourth Industrial Age. It concluded that the right to development as an 
effective obligation upon state parties to promote sustainable development which increases the 
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pickers make to society including saving municipalities around R750 million a year in landfill volume alone, as 
well as the matter of 80% of all recycled goods  passing through the hands of waste pickers and preventing large 
scale pollution of water bodies and the emission of a range of harmful POPs.    
714 See paragraph ???of this dissertation for more information in respect of  pilot projects that allow  workers in 
the informal economy to bargain collectively with the municipality in respect of certain matters of mutual interest 
such as trading hours for informal traders. 
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ability of persons in its jurisdiction to benefit economically is particularly well-suited to 
provide protection in the Fourth Industrial Age. Where a municipality intends to adopt 
technologies associated with Industry 4.0 which has the potential to adversely impact its 
citizenry,715 effectively it is under an obligation to take measures to reduce the adverse impact 
of this technology on vulnerable groups such as waste pickers. 
Chapter 2 commented on the concept of Globalisation 4.0 and a need for international trade 
agreements to be responsive to new realities brought about by the Fourth Industrial Age. In 
particular, it suggested that where international trade agreements act to improve the 
enforcement of international labour standards it should not be done exclusively with the 
traditional employment paradigm in mind. These agreements, as the new model labour and 
social chapter for the EU points out, should address the specific modes of labour by recognising 
that certain modes “may encompass a specific vulnerability of workers and lead to challenges 
for the attainment of decent work for all”.716  
The final report by the panel of experts convened to assess Korea’s alleged violation of the EU-
Korea FTA in limiting the scope of application of its labour laws to too restrictive a category 
of persons needs to be studied in depth.717 If this panel finds that  restricting the scope of 
application of freedom of association provisions in its domestic law to a smaller category of 
persons than the ILO Freedom of Association Committee amounts to a violation of its 
obligations the award can place pressure upon states better to align the scope of application of 
their labour laws with the recommendations of the ILO. The EU-SADC EPA similarly contains 
a labour and sustainable development chapter, therefore such an award can place pressure on 
states such as South Africa to extend certain aspects of its labour law to the broader category 
of persons recognised as protected by the ILO. 
5.3 The contemporary regulatory framework 
In Chapter 3 of this dissertation it was demonstrated that even in instances where waste pickers 
fall within the ambit of the definition of an ‘employee’ the practical realities of their work 
                                                          
715 The term ‘citizenry’ here does not refer exclusively to citizens of the Republic of South Africa but rather to all 
persons in the jurisdiction of the municipality to the extent that they are covered by the rights in question. This 
term as used here does not  suggest that migrants are not similarly entitled to these rights.  
716 Article X6 of the EU Model Trade and Sustainable Development Chapter see Stoll, Gött and Abel “A Model 
Labour Chapter for Future EU Trade Agreements” in Gött  (ed) Labour Standards in International Economic Law 
(2018) 389. 
717 The panel of experts’ terms of reference indicate that this report/award ought to be released towards mid-March 
2020. It is not clear at this stage if the panel of experts will be in a position to meet this deadline.  
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renders problematic the enforcement of their rights.718 The amendments to the Co-Operatives 
Act were also considered as problematic.719 The Labour Court has held that in co-operatives 
where the-  
“relationship between the parties to production have transcended the traditional 
employment hierarchies, where those providing their labour also jointly own the 
enterprise, share in any surplus and have a democratic say in the running of the 
operation, then, in my view, labour law should not and does not apply.”720 
This judgment could further act to exclude waste pickers working in cooperatives from the 
protective scope of labour law. The Co-Operatives Amendment Act’s removal of the previous 
extension of the UIF Act and OHASA to these workers is also concerning as it potentially 
reduces the level of labour law and social protection these workers enjoy, at a time when labour 
law is already said to catch ever fewer people within its scope of application.721  
Chapter 3 highlighted the importance and value of the constitutional right to human dignity to 
waste pickers. The ability to earn an income as an inherent component of the right to human 
dignity was explored.722 Although human dignity more often is referred to in the interpretation 
of other specific rights,723 where a right is not explicitly recognised in the constitution it can be 
protected by the right to human dignity724  as in the case in respect of the right to earn a 
                                                          
718 The green paper preceding the BCEA for example noted in this respect that “The current labour market has 
many forms of employment relationships that differ from full-time employment. These include part-time 
employees, temporary employees, employees supplied by employment agencies, casual employees, home workers 
and workers engaged under a range of contracting relationships. They are usually described as non-standard or 
atypical. Most of these employees are particularly vulnerable to exploitation because they are unskilled or work 
in sectors with little or no trade union organization or little or no coverage by collective bargaining. A high 
proportion are [sic] women. Frequently, they have less favourable terms of employment than other employees 
performing the same work and have less security of employment. Often they do not receive ‘social wage’ benefits 
such as medical aid or pension or provident funds. These employees therefore depend upon statutory employment 
standards for basic working conditions. Most have, in theory, the protection of current legislation, but in practice 
the circumstances of their employment make the enforcement of rights extremely difficult.” See in this respect 
Van Staden (n 342) 140; Theron “Employment is not what it used to be” 2003 ILJ 1247 1271. 
719 s 6(1) of Schedule 1 to the Co-Operatives Act 14 of 2005. 
720 National Bargaining Council for the Clothing Manufacturing Industry (KZN) v Glamour Fashions Worker 
Primary Co-operative Limited and Others 2017 38 ILJ 1849 (LC) par . 
721 Mokofe (n 705) 6 
722 South African Informal Traders Forum (n 328) par 31. 
723 Dlaldla and Others v City of Johannesburg Metropolitan Municipality and Another 2014 6 SA 516 (GJ) par 
32; South African Human Rights Commission obo South African Jewish Board of Deputies v Masuku and Another 
2018 3 SA 291 (GJ). 
724 Dawood and Another v Minister of Home Affairs and Others (n 323) par 36. 
117 
 
livelihood. Accordingly, it is submitted that the right to human dignity can be considered under 
the requirement of an action that “adversely affects rights” for purposes of the PAJA.725  
The PAJA offers important procedural safeguards to waste pickers. These safeguards  afford a 
degree of voice and representation where a municipality  considers adopting technologies 
associated with the Fourth Industrial Age, which may impact adversely their livelihoods.726 
However, academics have expressed concern over municipalities’ seemingly persistent failure 
to comply with their constitutional obligations including the obligation to give effect to its 
residents’ right to procedural fairness.727 In as much as administrative law provides an avenue 
to review such failures, it comes with significant cost implications. Chapter 3 of this 
dissertation showcased that the current administrative law dispute resolution procedures do not 
have the low cost or expedience advantages that exist in terms of the labour law dispute 
resolution procedures,728 consequently where a municipality fails to comply with its obligations 
in practice many waste pickers  are left with little protection given their inability to enforce 
their rights. 
Chapter 3 additionally demonstrated that the Minimum Requirements offer significantly 
improved labour protection to landfill-based waste pickers.729 However, it was shown that the 
Minimum Requirements lack of legal force where it is not incorporated as part of a landfill’s 
permit conditions significantly undermines its effectiveness. In order to explore this factor this 
dissertation analysed the permit conditions of 49 landfills located in the COJ, in Cape Town 
and Ekurhuleni from which it was found that the Minimum Requirements are incorporated in 
only about half of these landfills’ permit conditions.730 This study is the first to consider the 
extent to which the Minimum Requirements are incorporated in landfill permits731 and found 
                                                          
725 This is so particularly as the Constitutional Court repeatedly has emphasised that the concept of a right for 
purposes of this requirement ought to be construed broadly see inter alia the Josephs case (n 65) par 60. 
726 See paragraph 3.2. for a detailed exposition of these procedural safeguards. 
727 Van Wyk Planning Law (2012) 591 she cites a large number of cases showcasing these failures by 
municipalities including, among others, Government of the Republic of South Africa and Others v Grootboom and 
Others 2001 1 SA 46 (CC); Mkontwana v Nelson Mandela Metropolitan Municipality 2005 1 SA 530 (CC) par 
38; Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of Johannesburg and 
Others 2008 3 SA 208 (CC) par 16; Residents of Joe Slovo Community, Western Cape v Thubelisha Homes and 
Others 2010 3 SA 454 (CC) par 348. 
728 See paragraph 3 of this dissertation in respect of the weaknesses underlying the administrative law dispute 
resolution procedures relative to the dispute resolution procedures existing in terms of labour law.  
729 See paragraph 3.4.1 of this dissertation in respect of the discussion regarding the protection offered to waste 
pickers by the Minimum Requirements. 
730 These results are presented in Table 3 of this dissertation under paragraph 3.5. 
731 This research builds on research conducted by the Council for Scientific and Industrial Research (n 45) who 
has conducted studies on the Minimum Requirements. These studies did not take the additional step of 
analysing a broad array of landfill permits. 
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that the low level of incorporation has the effect that waste pickers on certain landfills enjoy a 
lesser degree of protection than other waste pickers in the same municipality. 
In most instances there is no rational basis for distinguishing between these different landfills. 
It is submitted that any argument based on resource constraints is unconvincing as the 
Minimum Requirements largely promotes a system of progressive realisation, first it calls for 
the organisation of the waste pickers on the landfill into committees.732 Throughout this 
dissertation, repeatedly it is emphasised that organisation and voice and representation for 
workers in the informal economy are critical steps in providing the required protection.733 The 
existence of such committees is particularly important in the Fourth Industrial Age as it can 
provide the first point of contact when a time-sensitive decision needs to be made in respect of 
the adoption of a new technology on the landfill.734    
5.4 Extending labour and social protection to waste pickers 
In Chapter 4 of this dissertation best practices from three other jurisdictions were considered.735 
The Colombian approach to ensuring universal access to health insurance for all of its citizens 
offers significant guidance for South Africa during the ongoing debate surrounding the 
feasibility of the NHI. From the Colombian experience it is apparent that in some instances it 
is possible for workers in the informal economy to contribute to social insurance schemes.736 
However, such contributions need to be means-tested and the state must be aware that these 
contributions  differ in value and frequency from those by workers in the formal economy given 
fluctuations in informal economy workers’ income levels.  
The Indian approach to extend social insurance to workers in the informal economy also 
provides important lessons for South Africa. As indicated in chapter 4 a voluntary scheme 
similar to the APY in India737 can be developed for waste pickers in South Africa. In this 
                                                          
732 Minimum Requirements (n 44) above. 
733 WEF Agile Governance … (n 190) 15. 
734 By liaising with a sufficiently representative committee that advances the interests of waste pickers a landfill 
or municipality can meet its procedural fairness requirements without facing administrative paralysis. Such 
committees can further the agile governance which the WEF persuasively argues is needed in the Fourth 
Industrial Age.  
735 These jurisdictions are Colombia at paragraph 4.2 of this dissertation, India at paragraph 4.3 of this 
dissertation and Brazil at paragraph 4.4 of this dissertation. Again, it is emphasised that the discussion of these 
jurisdictions in this dissertation drew only upon best practices and does not amount to a full comparative study 
of the law in these jurisdictions.  
736 See paragraph 4.2.1 of this dissertation in respect of a discussion of the means-tested contributory nature of 
the Colombian national health insurance scheme. 
737 See paragraph 4.3.1.3 of this dissertation for a detailed explanation of the working of the APY. 
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chapter it is argued that environmental taxes such as the proposed national single-use plastics 
levy can be used to fund the government’s portion contributing to these programmes.738  
The WEF human-centred approach to the Fourth Industrial Revolution and its proposed multi-
stakeholder approach were used in support of arguments that the state should not bear the sole 
responsibility for up-skilling and re-skilling waste pickers. Where the state intends to adopt 
new technologies associated with the Fourth Industrial Age and outsources activities to private 
entities it can require these entities to contribute to the up-skilling and re-skilling of waste 
pickers. In so doing a municipality can comply with its obligation to promote the “social and 
economic development” of its residents739 without placing undue constraint upon its financial 
resources. 
5.5 Recommendations 
It is therefore recommended that. 
i. Workers in the informal economy and/or organisations representing their interests play 
a bigger role in the negotiation of labour chapters within trade agreements going 
forward. 
ii. The ILO should increasingly engage with trade and sustainable development 
committees to secure additional avenues for the enforcement of ILS. 
iii. South-African courts should, in line with their obligation to generally interpret South-
African law in conformity with international law, engage more with the right to 
development as it exists in the African human rights system. This can be particularly 
valuable in the interpretation of municipalities obligation to promote the economic and 
social development of communities. The right to development also represents the 
clearest legal obligation upon states to ensure that human wellbeing is at the centre of 
the Fourth Industrial Age. 
iv. The Minister of Environmental Affairs should consider the merits of granting clearer 
legal force to the Minimum Requirements by publishing it as regulations under the 
NEM:WA. 
v. Clear regulations regarding access to waste should be implemented. These regulations 
will ensure that waste pickers have a degree of continued access to waste, 
                                                          
738 See paragraph 4.7 of this dissertation in respect of the argument (including counter-arguments) in favour of 
the national single use plastics levy. 
739 s 153 of the Constitution; Josephs case (n 65) par 36. 
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notwithstanding the implementation of technologies associated with the Fourth 
Industrial Age. 
vi. Studies are undertaken on the viability of putting in place more cost effective measures 
for the resolution of disputes arising under or in terms of the PAJA. 
vii. Schedule 1 of the Co-Operatives Act be amended to again extend UIF coverage to 
members of a cooperative who may not be an ‘employee’ in terms of the LRA. 
viii. That the proposed national single-use plastic levy be implemented and part of the 
proceeds thereof be applied to fund social protection programmes for waste pickers. 
ix. That the feasibility of a voluntary micro-insurance scheme along the lines of India’s 
APY be investigated. 
x. Further research be conducted on the viability of implementing “reverse logistics” 
similar to that existing in Brazil.740 This system of reverse logistics is particularly well-
suited to address the increased level of e-waste in the Fourth Industrial Age. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                          
740 See paragraph 4.4 of this dissertation for a discussion on Brazil’s reverse logistics laws and policies.  
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